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United States Court of Appeals f^r the 
District of Columbia i 
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United States Court of Appeals for the District of Columbia 
Filed Mar 9-1936 Henry W. Hodges, Clerk 

I 

In the Supreme Court of the District of Columbia 

Filed Mar 9 1936 i 


Criminal No. 55880 
United States of America 
vs. 


Albert II. Smith, et al. 

i 

Notice of Appeal j 

Appellants: 

i 

Samuel Sloan Montgomery j 

Albert H. Smith | 

Joseph Samuel Bond ! 

Earl G. Funk j 

John Manoi | 

George F. Tear j 

Belford R. Longnecker 

Arthur Bartolozzi j 

Present address of Appellants—200 19th Street, Si E. 

i 

i 

i 

Attorneys for Appellants: 

William H. Collins, Esquire j 

Shoreham Building; | 

i 

Harry T. Whelan, Esquire 

Columbian Building; j 

William B. O’Connell, Esquire j 

Columbian Building. j 

I 

— 


Offense: Violation of Section 37, United States Penal 
Code. 
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Date of Judgment: March 6th, 1936. 

Brief description of judgment or sentence: 

Samuel Sloan Montgomery—4 months to 2 years and 
$10,000 fine. 

Albert H. Smith—1 months to 2 years and $5,000 fine. 
Joseph Samuel Bond—1 months to 2 years and 
$5,000 fine. 

Earl G. Funk—1 months to 2 vears 
John Manoi —\ months to 2 years 
George F. Tear—1■ months to 2 vears 
Belford R. Longnecker—t months to 2 vears 
Arthur Bartolozzi—1- months to 2 years and $10,000 
fine. 


Name of prison where now confined: District Jail 

We, the f}bove-nained appellants, hereby appeal to the 
United States Court of Appeals of the District of Columbia 
from the judgment above-mentioned on the grounds set 
forth below. 

; SAMUEL S. MONTGOMERY 

i JOSEPH S. BOND 

EARL G. FUNK 
i GEORGE F. TEAR 

i BELFORD R. LONGNECKER 

JOHN MANOI 
ALBERT H. SMITH 
ARTHUR BARTOLOZZI 
Appellants. 

b WILLIAM H. COLLINS 

HARRY T. WHELAN 
W. B. O’CONNELL 
Attorneys for Appellants. 

Date March 6, 1936. 


Grounds of Appeal 

1. The jury was illegally drawn, and the jury that tried 
the case was illegallv constituted bv reason of the fact that 
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I 

employees of the United States Government arid other 
unqualified persons were permitted to serve as jiirors. 

2. That evidence was illegally admitted by the Court. 

3. That evidence was admitted by the Court contrary to 
the provisions of the Act of Congress commonly known as 
the Communications Act, dated January 4th, 193^, other¬ 
wise known as Section 605, Title 47, of the Compiled 
Statutes of the United States, dated January 3,193p, and in 
force at the time of the trial of the defendants. 

c Docket Entries, Criminal, on Appeal 

In the Supreme Court of the District of Columbia 

i 

— 

! 

United States Court of Appeals for the District of 

Columbia. 

Filed Mar 9 1936 i 

I 

Henry W. Hodges, Clerk j 

Criminal No. 55880 ! 

! 

! 

United States of America 

j 

vs. 

1. Samuel Sloan Montgomery 

alias John Robert Montgomery 
alias Montv Montgomery 

2. Albert H. Smith 

alias “Smittv” I 

3. Joseph Samuel Bond 

alias Sam Bond 

i 

i 

4. Arthur Bartolozzi 

alias Alberto H. Migliorini i 

i 

5. Earl G. Funk 

6. John Hanoi 

alias John Manor 

7. George F. Tear 

alias “Teddv” Tear 
alias C. L. Harris 

8. Bedford R. Longnecker 

alias “Long” 
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DATE 


Mar. 

1935 

27 

May 

4 4 

14 

Nov. 

4 4 

8 

i i 

4 4 

15 

< i 

i i 

22 

i i 

4 4 

23 

Jan. 

1936 

6 


< t 

44 20 

Feb. 

“ 13 


4 4 

i i 

14 

4 4 

i i 

17 

4 4 

< < 

18 

4 4 

11 

19 

4 4 

i i 

20 

44 

a 

21 

4 4 

i i 

24 

4 4 

i i 

25 

4 4 

i i 

26 

4 4 

4 4 

29 

Mar. 

4 4 

6 

< i 

4 4 

6 


4 4 4 4 


, Presentment and Indictment Filed. 

Xo. 4: Pleas in Abatement filed. 

Xos. 2, 7 & 8: Arraigned, plea not guilty, Five 
days. etc. 

Xos. 3, 5 & 6: Arraigned, plea not guilty. 

Xo. 1 : Arraigned, plea not guilty. 

Xo. 4: Demurrers of U. S. Atty. to Def'ts. pleas 
Abatement filed. 

! Xo. 4: Demurrers of U. S. Att’y. to Def'ts. pleas 
in Abatement submitted without argument and 
sustained. Exception. 

Xo. 4: Arraigned, plea not guilty. 

i Each: Jurors from Criminal Divisions Xos. 1 & 2 

sworn on voir dire. Jurv Sworn. For the rea- 

« 

son that this trial will be protracted the Court 
orders that two (2) alternate Jurors be em- 

, paneled. Alternate Jurors sworn. Jury respited 
until tomorrow. 

Trial resumed, same Jurv respited until Monday, 
Feb. 17, 1936. 

.Trial resumed, same Jury respited until tomorrow. 

Trial resumed, same Jury respited until tomorrow. 

(Trial resumed, same Jury respited until tomorrow. 

Trial resumed, same Jury respited until tomorrow. 

Trial resumed, same jurv respited until Monday, 
Feb. 24, 1936. 

Trial resumed, same Jury respited until tomorrow. 

Trial resumed, same Jury respited until tomorrow. 

.Trial resumed, same Jury. Verdict—Def’ts. guilty 
as indicted. Committed to Washington Asylum 
and Jail. Gov’ts, and Def’ts. prayers filed. 

Each: Motion for new trial filed. 

Each : Motion for new trial argued and overruled. 
Exc. 

Xos. 1 & 2: Sentenced to Pen, for period of Four 
(4) months to Two (2) years, and to pay a fine 
of Ten Thousand Dollars. Xos. 3 & 4: Sentenced 
to Pen, for period of Four (4) months to Two 
(2) years, and pay a fine of Five Thousand Dol¬ 
lars. Xos. 5, 6, 7 &, 8: Sentence to Pen, for 
period of Four (4) months to Two (2) veal's. 

Sentence as to each defendant to take effect from 
and including this date. 

Each: Oral motion to admit Def’ts. to bail pend¬ 
ing appeal argued and overruled. Exceptions. 

Each: Notice of Appeal filed. 

Date March 9, 1936. 

Attest: 

FRANK E. CUNNINGHAM. CM. 

By FRANKLIN Q. MILES, 

Assistant Clerk. 



District Court of the United States for 
the District of Columbia 

Criminal No. 55880 | 

United States, 
vs. 

Samuel Sloan Montgomery, et al. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That, in the District Couijt of the 
United States for the District of Columbip, at the 
City of Washington, in said District, at tlje times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-!entitled 
cause, to wit:— 

1 Indictment 

Filed in Open Court March 27 1935 

i 

i 

In the Supreme Court of the District of Columbia 
Holding a Criminal Term 

District of Columbia, ss; January Term, A. D. 1935. 

The additional Grand Jurors of the United States of 
America, in and for the District of Columbia, impanelled 
and sworn in the January Term, 1935, in accordance with 
the provisions of Section 348, Title 18, District of [Colum¬ 
bia Code, and inquiring for the District of Columbia, do 
present: 

That one Samuel Sloan Montgomery otherwise known as 
John Robert Montgomery, otherwise known as | Monty 
Montgomery; one Albert H. Smith, otherwise knbwn as 
“Smittv”; one Joseph Samuel Bond, otherwise known as 
Sam Bond; one Arthur Bartolozzi, otherwise knownj as Al¬ 
berto H. Migliorini; one Earl G. Funk; one John jManoi, 
otherwise known as John Manor; one George F. Tear' other¬ 
wise known as “Teddy” Tear, otherwise known a^ C. L. 
Harris; one Beiford R. Longnecker, otherwise known as 
“Long”; one Leonard Smith, otherwise known as “Bones”; 
one Lawrence J. Swann, otherwise known as 44 Pig Head”; 
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one Wendell Smith, otherwise known as Abe Martin; one 
Charles R. Hawkins, otherwise known as “Hawk"; one 
Clarence Eugene Ross, otherwise known as Sam Ross; one 

.y 1 . 


Andrew Jackson, otherwise known as “Fish Boy"; one 
Cornelius Carter; one Charles Richardson, otherwise 
known as “Rich”; one William Theodore Gilstrap, other¬ 
wise known as “Gil”; one Robert Jones, otherwise known 
as “Brother”; one Henrv Landrv, otherwise known as 
“Fast BlacJf”, otherwise known as “Black”, otherwise 
known as “Baltimore Black” otherwise known as Turner 
Landor; one John Thomas, otherwise known as “Jess 
Pete”; one Frank Guy; one Carroll Thomas; one Blanche 
Thomas, otherwise known as Blanche Scott, otherwise 
known as “Sis”; one Corlis Sims; one Harold Johnson, 
otherwise known as “Pee Wee”; one Julia Beck; one Up¬ 
ton Dorsey, otherwise known as E. W. Dorsey, other- 
2 wise known as Theodore Dorsey; one Frank Calvin 
Smith, otherwise known as “Peg”; one Frank New¬ 
ton, otherwise known as “Bifty”; one Henry Cornelius, 
otherwise known as “Henry the Pimp”; one Raymond 
Hawkins, otherwise known as “Goldie” Hawkins, other¬ 
wise known as James Williams; and one Gorman Wright, 
all of said persons being hereafter in this indictment des¬ 
ignated and called the defendants, continuously through¬ 
out the time from the fifth day of December, 1*933, to the 
date of the finding and presentment of this indictment, and 
at the District of Columbia aforesaid, feloniously, unlaw¬ 
fully, wilfully and knowingly did conspire, combine, confed¬ 
erate and agree together, and each with the other, and with 
divers other persons to the Grand Jurors aforesaid un¬ 
known, to commit, during the said period of time, in viola¬ 
tion of Section 37 of the United States Criminal Code (Re¬ 
vised Statutes 5440) certain offences against the laws of 
the United States, to wit, Section 404, Title 26, United 
States Code (Revised Statutes 3296); Section 1181, Title 26, 
United States Code (Revised Statutes 3450); Section 600- 
a of the Revenue Act of 1918, as amended by Section 900 
of the Revenue Act of 1926; Section 193, Title 26, United 
States Code (Revised Statutes 3281); the Liquor Taxing 
Act of 1934; and the Acts of Congress amending said laws 
and supplemental thereto, all of said sections, chapters and 
acts, amendments and supplements, being laws of the United 


ALBERT H. SMITH ET AL. VS. UNITED STATES OF AMERICA 7 

States in full force and effect at all times mentioned in this 
indictment; all in violation, as aforesaid, of Section 37 of 
the United States Criminal Code (Revised Statutes 5440); 

In that the said defendants would sell, barter, transport, 
deliver, furnish, possess and conceal, distilled spirits on 
which the Internal Revenue Tax was not paid, aifd would 
solicit and receive orders for said non tax paid spirits, for 
the purpose of defrauding the United States Govern- 
3 ment of the taxes due thereon; and in that tjhey, the 
said defendants, would maintain certain rooms, build¬ 
ings, vehicles, structures and places where the non tax paid 
spirits aforesaid could be sold, kept, bartered con¬ 
cealed; and in that they, the said defendants, wouljd trans¬ 
port and bring into the District of Columbia from ^tates in 
the United States and cause to be so transported! and so 
brought into the District of Columbia, non tax pai(il spirits 
as aforesaid contrary to law, that is to say, witllout the 
payment of the tax due thereon and without keeping the rec¬ 
ords required by law, and without having first obtained 
either a Wholesale Liquor Dealer or Retail Liquor Dealer 
special tax stamp, as provided by law; and in that they, 
the said defendants, would receive, conceal, sell, and facili¬ 
tate the transportation, concealment, sale and evasion of the 
tax due thereon of the non tax paid spirits aforesaid, after 
the same had been so unlawfully and fraudulently trans- 
ported and brought into the District of Columbia as afore¬ 
said; and in that they, the said defendants, would trans¬ 
port, possess, buy, sell, and transfer distilled spirits with¬ 
out the immediate containers thereof having affixed, thereto 
stamps denoting the quantity of distilled spirits contained 
therein and evidencing payment of all Internal Revenue 
taxes imposed on such spirits; and in that they, tjhe said 
defendants, would remove distilled spirits on which ^ax was 
not paid to places other than the bonded warehouses pro¬ 
vided by law and would conceal spirits so removed; and in 
that thev, the said defendants, would carry on the business 
of Rectifier and Wholesale Liquor Dealer and Retail Liquor 
Dealer without paying the special tax as required by law. 

And the Grand Jurors aforesaid, upon their oatl) afore¬ 
said, do further present: 

That the said defendants, at the several times, and at 
the several places in that behalf hereinafter mentioned 
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4 in connection with their names, in furtherance of 
said unlawful and felonious conspiracy, confeder¬ 
ation, combination and agreement herein set out and de¬ 
scribed and to effect the object of the said conspiracy, con¬ 
federation, combination and agreement, did do and commit 
among others the several acts hereinafter specified, that is 
to say: 

Overt Acts 

1. That the said defendant, Samuel Sloan Montgomery, 
on or about December 31, 1933, and for some time prior 
thereto, maintained premises known as Apartment 21, 
1421 P Street, Northwest, Washington, D. C. as an office 
and place where telephones were maintained for the pur¬ 
pose of soliciting, receiving and bartering non tax paid 
liquors and alcohol. 

2. That the said defendant Leonard Smith, on or about 
February 13, 1934, sent and caused to be sent from Wash¬ 
ington, D. C. on behalf of himself and all of the defendants, 
to the said defendant Arthur Bartolozzi at Trenton, X. J., 
the sum of approximately one thousand and six dollars: the 
said money to be used as payment for certain non tax paid 
liquors and alcohol shipped or to be shipped from New 
Jersev into the District of Columbia in violation of law. 

3. That the said defendants Lawrence J. Swann and Cor¬ 
nelius Carter, on or about March 23, 1934 did transport a 
large quantity of non tax paid liquors and alcohol into the 
District of Columbia. 

4. That the said defendants Clarence Eugene Ross, An¬ 
drew Jackson, Charles E. Hawkins and Cornelius Carter, 
on or about March 24, 1934, did unload a large quantity of 
alcohol from a Chevrolet truck and store said alcohol in 
the premises 1443 Church Street, Northwest, Washington, 
D. C. 

5. That the said defendant, Samuel Sloan Mont- 

5 gomery, on or about April 26, 1934, and for some 
time subsequent thereto, maintained the premises 

known as the rear of 1429 P Street, Northwest, Washing¬ 
ton, D. C. as an office and place where orders for non tax 
paid liquor and alcohol were received, sold and bartered. 

6. That the said defendant Henry Landry, on or about 
June 9, 1934, possessed twenty-two and one half gallons of 
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non tax paid liquors at the premises 1306 Sixt 
Northwest, Washington, D. C. 

7. That the said defendant Albert H. Smith, on!or about 
June 13, 1934, sent or caused to be sent on behalf of all 
of the defendants to the said defendant Arthur Bartolozzi 
at Trenton, X. J., the sum of three hundred fifty-one dol¬ 
lars; that the said money was to be used as payjment for 
non tax paid liquor and alcohol shipped or to be shipped 
from New Jersey into the District of Columbia 'in viola- 
tion of law. 

8. That the said defendant Arthur Bartolozzi, onjor about 
March 29, 1934, did cash a Western Union monevlorder in 
the sum of one thousand nine hundred and ten dollars at 
the Broad Street National Bank of Trenton, Hamilton 
Avenue branch, at Trenton, X. J., said Wester^ Union 
money order having been sent to said defendant by certain 
of the other defendants from Washington, D. C., a lid being 
in payment for certain non tax paid liquors and i alcohols 
shipped or to be shipped from New Jersey into thej District 
of Columbia in violation of law. 

9. That the said defendant Harold Johnson, on qr about 

August 2, 1934, ordered of certain of the other defendants, 
a quantity of non tax paid liquor. j 

10. That the said defendant Belford R. Longnebker, on 

or about August 3, 1934, procured Maryland aujomobile 
license tags for the defendant Samuel Sloan Montgomery 
in the name of Ralph Jordan. j 

11. That the said defendant Carroll Thotaas, on 
6 or about August 4, 1934, ordered of the defendant 
Albert II. Smith, a quantity of non tax paid ^alcohol. 

12. That the said defendant Raymond Hawking, on or 
about August 7, 1934 ordered of the defendant Albert H. 
Smith a quantity of non tax paid alcohol. 

13. That the said defendant Blanche Thomas, on (jr about 
August 3, 1934, possessed about thirty gallons of pon tax 
paid alcohol and about fourteen gallons of non t&x paid 
whiskey at the premises number 9 Allen’s Court,'; South¬ 
west, Washington, D. C. 

14. That the said defendant Corlis Sims, on or abput Au¬ 
gust 9, 1934, possessed about thirty gallons of non tpx paid 
whiskey in an automobile near Beantown, Charles ^ounty, 
Maryland. 


jh Street, 
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15. That the said defendant Earl G. Funk, on or about 
August 15, 1034, delivered orders for non tax paid liquor 
and alcohol to the defendant Albert H. Smith. 

16. That the said defendant Samuel Sloan Montgomery, 
on or about August 23, 1934, instructed the defendant Rob¬ 
ert Jones to mix alcohol and whiskev. 

17. That the said defendant George F. Tear, on or about 
August 24, 1934, transported a large quantity of non tax 
paid alcohol to Washington, I). C. 

18. That the said defendant Upton Dorsey, on or about 
August 25, 1934, possessed a certain quantity of non tax 
paid liquor at a point near the premises 1310 Sixth Street, 
Northwest, Washington, D. C. 

19. That the said defendant William T. Gilstrap, on or 
about August 25, 1934, informed the defendant Samuel 
Sloan Montgomery that one of his, Montgomery’s, Ford 
Automobiles had been seized by the police. 

20. That the said defendant Frank Guy, on or 
7 about August 15, 1934, ordered a large quantity of 
liquor and alcohol from the defendant Charles Rich¬ 
ardson. 

21. That the defendant Frank Newton, on or about Sep¬ 
tember 5, 1934, ordered a quantity of whiskey. 

22. That the said defendants, Henry Cornelius, Gorman 
Wright and Albert H. Smith, on or about September 5, 
1934, met at premises 4S Pierce Street, Northwest, Wash¬ 
ington, D. C., where non tax paid spirits were concealed. 

23. That the said defendant Julia Beck, on or about Sep¬ 
tember 19, 1934, ordered a quantity of alochol. 

24. That the said defendant John Thomas, on or about 
September 21, 1934, possessed a quantity of alcohol near 
premises 1909 M Street, Northwest, Washington, I). C. 

25. That the said defendant Wendell Smith, on or about 
September 22, 1934 instructed the defendant Albert H. 
Smith not to move any whiskey because of the police. 

26. That the said defendant Joseph Samuel Bond, on or 
about September 24, 1934, transported, possessed, and con¬ 
cealed a quantity of non tax paid alcohol and liquor in the 
vicinity of Fourteenth and P Streets, Northwest, Wash¬ 
ington, D. C. 

27. That the defendant John Manoi, on or about Novem¬ 
ber 1,1934, rented a garage at premises 208 Seventh Street, 
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Southeast, rear, Washington, D. C. for the purposje of stor¬ 
ing and concealing non tax paid liquor and alcolio| in order 
to defraud the United States Government of thd tax due 
thereon. 

28. That the said defendant Frank Galvin Smith, on or 
about November 7, 1934, maintained the premises (Inscribed 
as 2331 Sherman Avenue, Northwest, Washington,! D. 0. as 
a place where alcohol and whiskey could be kept, ^oncealed 
and sold for the purpose of defrauding the United States 
Government of the tax due thereon. 

8 29. That all of the defendants named herfein have, 

j 

during the existence of this conspiracy and i^p to and 
including the present time, committed in furtherance of this 
conspiracy two thousand additional overt acts. 

And the additional Grand Jurors aforesaid, ujion their 
oath aforesaid, do say: 

That the said defendants, throughout the periocj of time 
aforesaid, unlawfully and feloniously conspired, cjombined 
and confederated and agreed to commit offences aghinst the 
United States, and to do and commit acts to effect: the ob¬ 
ject of the said conspiracy, combination, confederation and 
agreement, against the form of the statute in sjich case 
made and provided, and against the peace and government 
of the said United States. | 

LESLIE (’ GARNETfr 

United States Attorne\t in and 

r 

for the District of Columbia. 

(Endorsed) 

Criminal No. 55880 j 

United States 

i 

vs. 

Samuel Sloan Montgomery, alias John Robert Montgom¬ 
ery, alias Monty Montgomery, et al 


Violation of Section 37 United States Criminal \Code. 


A True Bill: Otho F. Baker Foreman. 


i 


i 

i 


i 
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9 Memoranda 

NOVEMBER 8—1935. 

Nos. 2, 7 sand 8: Arraigned; Plea Not Guilty. 

NOVEMBER 15—1935. 

Nos. 3, 5 and 6: Arraigned; Plea Not Guilty. 

NOVEMBER 22—1935. 

No. 1: Arraingned; Plea Not Guilty. 


JANUARY 20—1936. 

No. 4: Arraigned; Plea Not Guilty. 


FEBRUARY 26—1936. 

Nos. 1 to 8. inclusive: Verdict—Guilty as Indicted. 


FEBRUARY 29—1936. 

Motion for a New Trial on behalf of Defendants 1 to 8, 
inclusive—filed. 


10 Supreme Court of the District of Columbia 

Friday, March 6" A. D. 1936 

The Court Resumes its Session Pursuant to Adjourn¬ 
ment: Mr. Justice Letts, Presiding 

*##*##** 

Come as well the Attorney of the United States, as each 
defendant in proper person, the defendants Richardson, 
Blanche Thomas, Johnson and Cornelius according to their 
recognizance^, and all other defendants in custody of the 
Superintendent of the Washington Asylum and Jail, the 
defendants Montgomery, Albert H. Smith, Bond, Funk, 
Manoi, Tear, Longnecker, Leonard Smith, Swann, Charles 
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I 

E. Hawkins, Ross and Carter by their attorney jlarry T. 
Whelan, Esquire, the defendant Bartolozzi by hisj attorney 
William H. Collins, Esquire, the defendants Julia jBeck and 
Frank Calvin Smith by their attornev Horace O.j Pollard, 
Esquire, the defendant Raymond Hawkins by his [attorney 
William J. Kelly, Esquire, the defendant Richardson by his 


attorney Thomas Beckett, Esquire, the defendant! Guy by 
his attorney F. Joseph Donohue, Esquire, and tl[e defen¬ 
dant Blanche Thomas bv her attornev D. Edward Clarke, 
Esquire; whereupon the defendants Montgomery, Barto¬ 
lozzi, Albert H. Smith, Bond, Funk, Hanoi, Tealr, Long- 
necker, Leonard Smith, Swann, Charles E. Hawkijis, Ross, 
Carter and Raymond Hawkins’ motion for a new t^ial com¬ 
ing on to be heard, after argument by the counsel, fs by the 
Court overruled, to which action of the Court ehch said 
defendant by his attorney prays an exception ivhich is 
noted; and thereupon it is demanded of each defendant 


what further he has to sav whv the sentence of! the law’ 
should not be pronounced against him and he says! nothing 
except as he has already said; whereupon it is considered 
by the Court that for his said offense each of the defendants 
Montgomery and Bartolozzie be taken by the Superinten¬ 
dent aforesaid, to the Asylum and Jail aforesaid^ wdience 
he thence to the Penitentiary, as designated bv the 
11 Attorney General of the United States, thepe to be 
imprisoned for the period of Four (4) months to Tw t o 
(2) years, and to pay a fine of Ten Thousand Dollars; and 
thereupon it is considered by the Court that for ^iis said 
offense the defendants Albert H. Smith and Bond j each be 
taken by the Superintendent aforesaid, to the Asyjum and 
Jail aforesaid, w’hence he came, thence to the Penitentiary, 


as designated bv the Attornev General of the United States, 
there to be imprisoned for the period of Four (4) months to 
Tv’o (2) years, and to pay a fine of Five Thousand Pollars; 
w’hereupon it is considered by the Court that for Jiis said 
offense each of the defendants Funk, Hanoi, Tear, Long- 
necker, Charles E. Hawkins, Ross and Carter be taken by 
the Superintendent aforesaid, to the Asylum and Jail afore¬ 
said, vdience he came, thence to the Penitentiary, as desig¬ 
nated bv the Attornev General of the United Statek there 
« * * 

to be imprisoned for the period of Four (4) months to Two 
(2) years; and thereupon it is considered by the Cojirt that 
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for his said offense the defendant Leonard Smith be taken 
by the Superintendent aforesaid, to the Asylum and Jail 
aforesaid, whence he came, thence to the Penitentiary, as 
designated by the Attorney General of the United States, 
there to be imprisoned for the period of Four (4) months 
to Two (2) years, to run concurrently with sentence in Xo. 
54610; whereupon it is considered by the Court that for 
his said offense the defendant Swann be taken by the Super¬ 
intendent aforesaid, to the Asylum and Jail aforesaid, 
whence he came, thence to the Penitentiary, as designated 
bv the Attorney General of the United States, there to be 
imprisoned for the period of Four (4) months to Two (2) 
years, to run concurrently with sentence in Xo. 56692; and 
thereupon it is considered by the Court that for their said 
offense the defendants Beck, Richardson, Blanche Thomas 
and Cornelius be imprisoned in the Washington Asylum 
and Jail for the period of Four (4) months to Six 
12 (6) months; whereupon the defendants Richardson, 

Blanche Thomas and Cornelius are committed to the 
Washington Asylum and Jail; and thereupon it is consid¬ 
ered by the Court that for his said offense the defendant 
Frank Calvin Smith be taken by the Superintendent afore¬ 
said, to the Asylum and Jail aforesaid, whence he came, 
thence to the Penitentiary, as designated bv the Attorney 
General of the United States, there to be imprisoned for the 
period of Four (4) months to Fifteen (15) months, to run 
concurrently with sentence from United States District 

mr 

Court of Maryland; whereupon it is considered by the Court 
that for his said offense each of the defendants Raymond 
Hawkins, Gilstrap and Landry be taken by the Superin¬ 
tendent aforesaid, to the Asylum and Jail aforesaid, whence 
he came, thence to the Penitentiary, as designated bv the 
Attorney General of the United States, there to be impris¬ 
oned for the period of Four (4) months to Eighteen (18) 
months, as to the defendant Gilstrap to run concurrently 
with Xo. 55826, and as to the defendant Landry to run con¬ 
currently with Nos. 54733, 54993, 55496; and thereupon it is 
considered by the Court that for his said offense the defen¬ 
dant Wendell Smith be taken by the Superintendent afore¬ 
said, to the Asylum and Jail aforesaid, whence he came, 
thence to the Penitentiary, as designated bv the Attorney 
General of the United States, there to be imprisoned for the 
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period of Four (4) months to Fifteen (15) months!; where¬ 
upon it is considered by the Court that for his saicj offense 
the defendant Johnson be imprisoned in the Washington 
Asylum and Jail for the period of Four (4) months to One 
(1) year; and thereupon said defendant is committed to the 
Washington Asylum and Jail; whereupon it is considered 
by the Court that for his said offense each of the defendants 
John Thomas and Guy be taken by the Superintendent 
aforesaid, to the Asylum and Jail aforesaid' whence 
13 he came, thence to the Penitentiary, as designated by 
the Attorney General of the United States, there to 
be imprisoned for the period of Four (4) months to One 
(1) year and One (1) day, as to the defendant John jThomas 
to run concurrently with Nos. 54993, 55243, and as to the 
defendant Guy to run concurrently with No. 5661)3; each 
and every said sentence to take effect from and including 
this date; and thereupon the oral motion of the defendants 
Montgomery, Bartolozzi, Albert H. Smith, Bondi Funk, 
Manoi, Tear, Longneeker, Leonard Smith, Swann, jCharles 
E. Hawkins, Ross, Carter and Raymond Hawkins t!o admit 
said defendants to bail pending appeal, coming op to be 
heard, after argument by counsel, is by the Couj-t over¬ 
ruled, to which action of the Court each said defendant by 

his attorney prays an exception which is noted. 

: ! 

i 

- ■ 1 — i 

i 
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Notice of Appeal 

Filed March —9 1936 j 

# * # * * * # # j * 

Appellants: 

Samuel Sloan Montgomery 

Albert H. Smith ! 

Joseph Samuel Bond 

Earl G. Funk j 

John Manoi 
George F. Tear 
Belford R. Longneeker 

Arthur Bartolozzi I 

Present address of Appellants—200 19th Street, $. E. 
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Attorneys for Appellants: 
William H. Collins, Esquire 
Shoreham Building; 

Harry T. Whelan, Esquire 
Columbian Building; 

William B. O’Connell, Esquire 
Columbian Building. 


Offense: Violation of Section 37, United States Penal 

14 Code. 


Date of Judgment : March 6th, 1936. 

Brief description of judgment or sentence: 

Samuel Sloan Montgomery—1 months to 2 years and 
$10,000 fine. 

Albert H. Smith—4 months to 2 years and $5,000 fine. 

Joseph Samuel Bond—1 months to years and $5,000 fine. 

Earl G. Funk—1 months to 2 years 

John Manoi—t months to 2 years 

George F. Tear—1 months to 2 years 

Belford R. Longnecker—t months to 2 vears 

Arthur Bartolozzi—4 months to 2 years and $10,000 fine. 


Name of prison where now confined: District Jail 


We, the above-named appellants, hereby appeal to the 
United States Court of Appeals of the District of Colum¬ 
bia from the judgment above-mentioned on the grounds set 
forth below. 

! SAMUEL S. MONTGOMERY 
JOSEPH S BOND 
EARL G FUNK 
GEORGE F. TEAR 
BELFORD R. LONGENECKER. 
JOHN MANOI. 

ALBERT H SMITH 
ARTHUR BARTOLOZZI 
Appellants. 




ALBERT H. SMITH ET AL. VS. UNITED STATES OF AMERICA 17 

WILLIAM H COLLINS j 

HARRY T. WHELAN 
W. B. O’DONNELL ' 

Attorneys for Appellant s|. 

Date March 6, 1936. 


15 Grounds of Appeal 

1. The jury was illegally drawn, and the jury thsLt tried 
the case was illegally constituted by reason of the fajct that 
employes of the United States Government and otljer un¬ 
qualified persons were permitted to serve as jurorsJ 

2. That evidence was illegally admitted by the Cou^t. 

3. That evidence was admitted by the Court contifarv to 
the provisions of the Act of Congress commonly kn<j)wn as 
the Communications Act, dated January 4th, 1935,! other¬ 
wise known as Section 605, Title 47, of the Compile^ Stat¬ 
utes of the United States, dated January 3, 1935, and in 
force at the time of the trial of the defendants. | 

j 

Copy received 

LESLIE C. GARNETT— ! 

U. S. Attv 

w 

Mar. 9, 1936. 


Assignment of Errors 
Filed March —9 1936 


Come now the defendants and for assignment of Errors 
on appeal state that the court below erred as follows J 

1. The jury was illegally drawn, and the jury that tried 
the case was illegallv constituted by reason of the facft that 
employees of the United States Government and oth^r un¬ 
qualified persons were permitted to serve as jurors, j 

2. That evidence was illegally admitted by the Coi^rt. 

3. That evidence was admitted by the Court contrary to 
the provisions of the Act of Congress commonly known as 
the Communications Act, dated January 4th, 1935, Other¬ 
wise known as Section 605, Title 47, of the Compiled j Stat- 
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utes of the United States, dated January 3, 1935, and 
16 in force at the time of the trial of the defendants. 

i WILLIAM H COLLINS 

i HARRY T. WHELAN 

W. B. O’CONNELL 
Attorneys for Appellants. 

Service of foregoing acknowledged this 6 dav of March, 
1936. 

UNITED STATES ATTORNEY, 

By Henry Schweinliaut 
Howard Boyd 

His Assistants. 


District Court of the United States for the District of 

Columbia 

Wednesdav Februarv 10" A. D. 1937 

* 7 * 

The Court Resumes Its Session Pursuant to Adjourn¬ 
ment: Mr. Justice Letts, Presiding 

********* 

Now come here the defendants bv their attornevs Messrs. 

* * 

Whelan and O’Connell, and pray the Court to sign, and 
make a parti of the record their Bill of Exceptions taken 
during the trial of the case and submitted to the Court on 
the 21” day of Mav A. D. 1937, which is accordinglv done. 


Designation of Record 
Filed March 9 1936 

********* 

The Clerk in preparing the transcript of record on appeal 
in the above ientitled cause will include therein the follow¬ 
ing: 

1. Indictment. 

2. Memo. Plea of Not i>:uiltv. 

3. Memo. Verdict. 
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4. Memo. Motion for a New Trial. 

17 5. Memo. Order overruling motion for mew trial. 

6. Notice of Appeal. 

7. Judgment. 

8. Assignment of Errors. 

9. Bill of Exceptions. ! 

10. This Designation. 

WILLIAM H COLLINS 
HARRY T. WHELAN 
W. B. O’CONNELL ! 

Attorneys for Appellants, j 
Approved: 

F. DICKINSON LETTS, ! 

Justice. 

i 

Service of foregoing acknowledged this 6 dav of] March, 

C* O v_/ » 7 

1936. ! 

UNITED STATES ATTORNEY, i 

i 

Bv Henrv Schweinhaut and 
- 

Howard Boyd 

His Assistants. ! 


18 District Court of the United States for the District 

of Columbia. j 

United States of America, 

District of Columbia, ss: 

J 7 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby! certify 
the foregoing pages, numbered from 1 to 17, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in Criminal Cause No. 55^80, en¬ 
titled United States vs. Samuel Sloan Montgomery et al, 
as the same remains upon the files and of record in said 
Court. i 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 12th day of February, 1937. | 

C E STEWARTj 

Clerk. 


(Seal) 
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19 sub March 9-1936 

United States Court of Appeals for the District of Columbia 
Filed Feb 12 1937 Moncure Burke, Clerk 

In the Supreme Court of the District of Columbia 
Holding a Criminal Court 

Criminal No. 55880 

United States of America 

v. 

Samuel Sloan Montgomery, et al., Defendants. 

Notice 

To The United States Attorney, 

Court House, 

Washington, D. C. 

Please take notice that the within bill of exceptions will 
be called to the attention of and submitted to the court on 
the 25th day of March, 1936, at ten o’clock a.m., or as soon 
thereafter as counsel can be heard, for the purpose of hav¬ 
ing the same | signed and sealed by the Court. 

WILLIAM H. COLLINS 
WILLIAM B. O’CONNELL 
HARRY T. WHELAN 

Attorneys for these Def’ts 

Service of the foregoing notice and a copy of said bill of 
exceptions acknowledged this 9th day of March, A. D. 1936. 

UNITED STATES ATTORNEY, 

By. 

His Assistant. 

i 

20 In the Supreme Court of the District of Columbia 

Holding a Criminal Court 

Criminal No. 55880 

United States of America 
vs. 

Samuel Sloan Montgomery, et al., Defendants. 

Bill of Exceptions 

BE IT REMEMBERED: That at the trial of this case 
before Associate Justice F. Dickinson Letts, and a jury, 
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duly empanelled and sworn to try the issues herein, this 
trial began on February 13th, 1936 and thereafter \vas fur- 
ther proceeded with. To maintain the issues on jits part 
joined, the United States produced the following Evidence 
and the following proceedings were had: 

At the outset of this trial there was submitted to counsel 
the following list of jurors who constituted the panel from 
which the jury would be selected: I 


“Albert G. Altemus, 35, 5123 Georgia Avenuej N. W. 
Furniture dealer. 

Emanuel Baumgarten, 56, 3706 Huntington St., N. W. 
Mfgr. rubber stamps 

William M. Beall, 59, 1670 31 St., N. W., Pres. Heal Est. 
Robert E. Briggs, 47, 3833 Legation St., N. W., Met. Bk. 
Mrs. William B. Curry, 35, 1727 9th St., N. W., House¬ 
wife. 

William T. Doleman, 49, 21 Rock Creek Church Rdl, N. W. 
Navy Yd. i 

Joseph F. Dunn, 54, 4317 Brown St., N. W.l Navy 
Dept. | 


21 William R. Fauntroy, 50, 170 Bryant St., N. W. 
Dept. Agriculture 

Mrs. E. Louise Gardner, 51, 1435 Geranium St.,I N. W. 
Housewife. 


William R. Giles, 56, 2382 Alabama Ave., S. E., Account¬ 
ing Off. j 

Robert H. Hay, 53, 4115 3 St., N. W., Rubber Stainp Co. 
Jesse E. Heitmuller, 42, 4410 15 St., N. W., War ijept. 
Albert L. Johnson, 30, 1705 Hobart St., N. W., Ips. 
Charles B. Kennedy, 47, 2915 Ordwav St., N. W., Typist. 
Martin A. Kudolla, 41, 925 14th St., S. E., Draftsman. 
Daniel Lambert, 42 404 44 St., N. E., Walter Reedj Hosp. 
Dennis D. Nelson, 60, 2431 K St., N. W., Treasury Dept. 
Norvelle T. Patteson, 36, 615 Tuckerman St., N. W., Ac¬ 
countant. 

Robert L. Sayles, 28, 4706 8 St., N. W., Amer. T &!T. 
Herbert S. Schaefer, 32, 5600 3 Place N. W., Park I^d. Bk. 
Jacob M. Schaffer, 40, 1010 Independence Ave., j3. W., 
Dept. Agric. 

Arthur Seagren, 48, 7520 16 St., N. W., Pro Liquor'Store. 
Paul Shawen, 39, 5400 7 St., N. W. #201, Meat gutter. 

I 
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Harrison Somerville, 29, 1312 Juniper St., N. W., Plumb. 
Supplies. 

Patrick M f Tolliver, 41, 4909 Sheriff Rd., N. E., Printing 
Off. 

Mrs. Catherine A. Whitman, 53, 2810 27th St., N. W. 
Housewife” 

The case was identified bv the Assistant United 

* 

22 States Attorney, and thereupon the following oc¬ 
curred: (Rec. p. 23-24) 

“Mr. Collins. If the Court please, at this time—and I 
understand that I speak for all the defendants—we desire 
to interpose a challenge to the array of jurors in its present 
make-up, for the following reasons: 

One. Violation of the rules of the court, and of the Con¬ 
stitution of the United States, in that there is in its present 
make-up individuals who are employed by the United States 
Government and the District of Columbia Government. 

I desire to note that motion at the outset as to this being 
an incompetent jury to try this case. 

The Court. The motion is overruled. 

Mr. Schweinhaut. Franklv, if there is anv way to excuse 
those jurors without the necessity of exercising a challenge. 

The Court. What is that ? 

Mr. Schweinhaut. If there is any way to excuse those 
jurors without the necessity of exercising a challenge— 

The Court.i Well, I will rule on the motion as of this time. 
Motion overruled. 

Mr. Collins. An exception. 

The Court. Yes.” 

23 Thereupon, twelve prospective jurors were called, 
including William T. Doleman, Joseph F. Dunn, Wil¬ 
liam R. Giles and Jesse E. Heitmuller, and the following 
question, among others was asked these twelve and the en¬ 
tire panel by the defendants’ counsel (Rec. p. 27-28): 

“Now, Mr. Schweinhaut, in identifying the case stated 
that the defendants are here charged with violating four 
sections of Internal Revenue laws of the United States hav¬ 
ing to do with distilled spirits. Now, would the fact that 
these defendants are so charged generate in your minds 
any prejudice to any degree? In other words, do you feel 
that if a person sold liquor on which there was no tax paid 
and he was charged with defrauding the Government in 
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doing that, would you have such a prejudice agaipst that 
man that you could not sit in the jury box and rjender a 
verdict according to the law and the instructions of the 
Court?” 

To which question there was no response by any juror. 
Thereupon, the defendants, through their counsel, chal¬ 
lenged for cause all of the jurors who had contracts of em¬ 
ployment with the Government of the United States,j as well 
also as Mr. William M. Beall, who is a duly qualified 

24 notary public serving under a commission fi k om the 
President of the United States; the Court ruled that 

the challenge was too general; whereupon, the following 
occurred: (Rec. p. 36-37) 

“Mr. Beall, you are a notary public, are you not? 

Mr. Beall: Yes. j 

Mr. Whelan: And you hold a commission at the present 
time? | 

Mr. Beall: Yes, sir. 

Mr. Whelan: We challenge Mr. Beall for cause. 

The Court: Challenge overruled. 

Air. Whelan: Exception. 

William T. Doleman, you are employed in the Na(vy De¬ 
partment ? 

Air. Doleman: Washington Navy Yard. 

Mr. Whelan: Do vou receive a salary from the United 
States Government? 

Mr. Doleman: Yes. ! 

Mr. Whelan: We challenge for cause. 

The Court: The challenge is overruled. 

Mr. Whelan: Exception. 

William R. Fauntrov, you are employed by the— 

Mr. Fauntrov: Department of Agriculture. 

Air. Whelan: You receive a salary from the Government? 
Mr. Fauntroy: Yes, sir. 

Mr. Whelan: The same challenge. 

The Court: Same ruling. 

Mr. Whelan: And the same exception. 

Mr. Giles? 

l 

25 Mr. Giles: I am employed at the General Account¬ 
ing Office. j 

Mr. Whelan: We make the same challenge. j 

The Court: Same ruling. 
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Mr. 'Whelan: Exception. 

Mr. Heitmuller, you are employed with the War Depart¬ 
ment? 

Mr. Heitmuller: Yes. 

Mr. Whelan: Same challenge. 

The Court: Same ruling. 

Mr. Whelan: And the same exception. 

We challenge Mr. Kennedy, of the Veterans Bureau, for 
his contract of compensation, as well as for being a Gov¬ 
ernment employee. 

The Court: Same ruling. 

Mr. Whelan. Exception. 

And also Mr. Kudolla, we challenge for having a com¬ 
pensation contract. 

The Court: Same ruling. 

Mr. Whelan: Exception.’’ 


The Court sustained a challenge for cause of the juror 
Dennis D. Nelson who was an employee of the United 
States Treasury Department. Counsel for the defendants 
challenged preemptory Daniel Lambert, an employee at 
Walter Reed Hospital; and William R. Fauntroy, an em¬ 
ployee of the Department of Agriculture. The defendants 
having exhausted their preemptory challenges the jury was 
finally sworn with the following jurors: 


26 Harrison Somerville 
Paul Shawen 
William M. Beall 
Martin A. Kudolla 
William T. Doleman 
Joseph F. Dunn 


Patrick M. Tolliver 
Charles B. Kennedv 
William R. Giles 
Mrs. Catherine A. Whitman 
Jesse E. Heitmuller 
Robert L. Savles 


Of these twelve it appeared from the examination that 
Martin A. Kudolla was receiving compensation from the 
United States Veterans Bureau; that William T. Doleman 
was an employee of the United States Navy Yard; that 
Joseph F. Dunn was employed by the United States Navy 
Department; that Patrick M. Tolliver was employed in the 
United States Government Printing Office; that Charles B. 
Kennedy was employed by the United States Veterans Bu¬ 
reau and was receiving compensation from the United 
States Government for services rendered during the war; 
that William R. Giles was employed by the United States 
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General Accounting Office; and that Jesse E. Hpitmuller 
was employed in the United States War Department; all of 
whom were permitted to serve as jurors over the objection 
of the defendants, to which exception was duly lifted. 

i 

! 

27 After some testimony had been offered qn behalf 
of the Government as to the connection of tl|ie defen¬ 
dants with the alleged conspiracy, the following qccurred: 

John Wise was called as a witness and testified that he 
was employed as a detective sergeant in the Metropolitan 
Police Department, attached to the Homicide Squjad; that 
in April, 1934, he had an occasion to make an investigation 
in the premises 1423 P Street, Northwest, Washington, 
D. C.; that incident to this investigation, he interviewed the 
defendants Earl Funk, Charles Edward Hawkins, [Leonard 
Smith, Clarence Ross and Andrew Jackson, each df whom 
made statements in his presence which were reduced to 
writing and signed by the defendant making the saine. He 
testified that when he entered the premises on the £lst day 
of April, 1934, the defendants Ross and Charles lllawkins 
were there; that while in these premises the telephone rang 
several times. Over the objection of the defendants, he tes¬ 
tified that he answered the telephone, whereupon the per¬ 
sons making the calls would identify themselves by 

28 name, which names the witness had forgottjen, and 
would then say: “I want one or two or three.” 

Thereupon over the objection of the defendants, asj herein¬ 
after set out, the signed statements, hereinafter ^et out, 
identified by this witness, were offered in evidence. [Where¬ 
upon the following occurred (Rec. p. 226-266): 

“Mr. Collins. May it please the court, on behalf of the 
defendant Bartolozzi I want to object to the use of any of 
these statements, on the basis that they have no connection 
with him whatsoever, and that the introduction of fhem is 
calculated beyond peradventure of a doubt to work a preju¬ 
dice and should not be brought into this case. The state¬ 
ment involves an alleged shooting. I do not know what the 
position of other counsel is in reference to any statements 
in regard to employment. That is one thing. But I cer¬ 
tainly think that the admission of these statements i$ calcu¬ 
lated to work a prejudice that is beyond cure by yoqr Hon¬ 
or’s words or anybody else’s words, because it happens to 
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bring into the picture something that has no connection 
with the charge laid in the indictment. 

Mr. Whelan. What are these offered for? 

Mr. Schweinhaut: The purpose is this. These statements 
are offered to show the connection of certain defendants 
with the others on April 21. They are admissions, some of 
them at least, of one conspirator against another. 

29 Of course if we do not prove conspiracy they should 
he stricken. They show a connection between the 

people whom lie has named. They also show connection 
between Montgomery and Albert H. Smith, whom he did 
not identifv as having taken a statement from. Thev would 
show that one of the defendants, Leonard Smith, shot an¬ 
other man in this place, which place we have already shown 
was rented by the defendants—or if we have not sufficiently, 
we will bv the next witness who will follow this one. Thev 
will develop that Leonard Smith worked for Montgomery, 
that Andrew Jackson worked for him, that Clarence Eu¬ 
gene Ross worked for him; that Montgomery was called by 
these people and asked what to do about the situation, and 
he took charge of the situation. It shows definitelv a con- 
nection between these people and Montgomery, that they 
were employed by him. 

Mr. 'Whelan. If your Honor please, 1 do not have any 
objection to Mr. Schweinhaut’s showing that some one of 
the defendants at some time stated to a law officer that he 
was employed by a certain man, but I do object to this, that 
here is Leonard Smith charged here with shooting Ernest 
Nelson because Ernest Nelson was running around with his, 
Leonard Smith’s, girl, and Leonard Smith served a term 
for Manslaughter for that offense. 

The Court. Mr. Schweinhaut indicated that when the oc¬ 
currence happened Montgomery was called up about it. 

Mr. Kelly. I, doubt if you could gather that from these 
statements. 

Mr. Whelan. I do not see anything at all about 
that. 

30 Mr. Collins. There is nothing in these statements 
about employment. 

Mr. Schweinhaut. Yes, there is. 

Mr. Collins. Find it. 
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Mr. Schweinhaut. Certainly there is. I don’t knojv which 
one vou have. 

Mr. Collins. I have Andrew Jackson’s statement). As I 
understand it, there is no point made by Mr. Whelan as to 
the fact that in the course of their investigation 'certain 
statements were made. But if vour Honor will glance at 
anv one of these statements vou can realize immedia:elv the 
prejudice that is calculated to be worked herein in this case. 

Mr. Schweinhaut. The fact that it is a murder or man¬ 
slaughter happens to be incidental. It may be unfortunate, 
but it is incidental. Montgomery and his people operated 
that place as their headquarters. This thing occurred there 
and he went up and talked with them and they aljl made 
statements which implicated the others as being connected 
there and working there. When we show that the business is 
a liquor business, as we will show, certainly it is material. 

The Court. Thev mav be received, and vou majv have 
your exceptions, and they may go out later on if tpe con¬ 
spiracy is.not established. 

Mr. Kelly. This implicates about eight or ten pepple in 
a manslaughter case, and the jury might think th^it had 
your exceptions, and they may go out later on if tlie con¬ 
victed? j 

31 Mr. Schweinhaut. Yes. 

Mr. Kellv. There are a lot of names that are not 
even here on trial. 

Mr. Schweinhaut. Thev do not harm anvbodv. 

Mr. Whelan. I do not object to the District Attorney’s 
showing at this particular time, the time mentionedjin the 
statements, that some of the defendants stated what their 
employment was, but I do object to the District Attorney, in 
addition to that, showing the whole shooting, because that 
is what these statements show. I understand the District 
Attorney is not offering that part of the statement in ref¬ 
erence to employment, but the whole statement concerning 
the shooting. If he is offering that, I object. 

The Court. He is offering the statements as a whple. 

Mr. Schweinhaut. Certainly I am. 

Mr. Whelan. That is what I understand. I do not 'object 
to the parts referring to employment, but I do object to 
those that do not refer to employment and have no bearing 
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on this case. I object to those. So I want my exception put 
in in that way. 

The Court. That will be understood. 

Mr. Kelly., May we join in that exception? 

The Court. Yes. 

Mr. Collins. We all have an exception? 

The Court. Yes. 

Mr. Collins. Are you planning to read the statements 
now? 

Mr. Schweinliaut. Yes. 

32 Mr. Collins. Then I ask your Honor that at the 
time the statements are read over the objections and 

exceptions already granted, with reference to the defendant 
Bartolozzi you will instruct the jury that the statements 
are to be construed as not being binding upon the defendant 
Bartolozzi. 

Mr. Schweinliaut. Until and unless we can connect them 
up. 

The Court. I think it saves your point better by giving 
you the privilege of moving to strike out later if the con¬ 
spiracy is not shown. 

Mr. Collins. It does not make anv difference whether 

* 

conspiracy is,shown or not, under the Spoff case. An ex 
parte statement by one defendant is not binding on the 
others, merely as to his participation. Understand, now, 
that these statements do not even mention Bartolozzi’s 
name. 

The Court. That is not necessary, either. It is unneces¬ 
sary that thev even knew Mr. Bartolozzi. 

Mr. Collins. Of course I disagree with Mr. Schweinliaut 
in his opening statement to that effect. I think there is 
quite a little law contrary to what he said. I do not think 
I will have anv difficulty in showing that. 

Mr. Schweinliaut, I have no objection to an instruction 
bv the court that they are not to consider this murder in 
this case. I do not want the defendants prejudiced by the 
homicide. I think they are entitled to an instruction to that 
effect. 

Mr. Sullivan. I would like to say this, your Honor. 

33 I have not read this statement completely. I do not 
think any of us have had an opportunity to do that. 
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The only thing I see in this statement which in ^iny way 
bears out Mr. Schweinhaut’s contention is this. 

(Reading) “Not knowing just what to do, I thought the 
best thing would be to find Monty Montgomery because he is 
the one that rents apartment 21.” 

As I read this, that is the only thing I can find to ;connect 
these different parties up with Mr. SchweinhautIs state¬ 
ment. The rest of it is merely for the purpose of prejudic¬ 
ing them. I do not see that it is admissible as against the 
defendant whom I represent. He is not in anv wav men- 
tioned in here. I do not see why the police officer cpuld not 
testify as to that one statement. The other part is certainly 
prejudicial as against my client. 

The Court. You may have an exception. 

Mr. Pollard. I object to the introduction of thesp state¬ 
ments, in behalf of Julia Beck, Upton Dorsey and; Frank 
Calvin Smith. If in any wise they were connected wjith this 
conspiracy, these statements are only prejudicial, fpr there 
is no connection between them and the manslaughter case. 
The whole object of these statements is to prejudice the 
jury’s mind. 

The Court. That is the same objection that the others 
have made, and you are entitled to the same exception. 

Mr. Beckett. I make the same objection and exception. 

Mr. Laughlin. In your statement you saiq some- 
34 thing about the statement of one having a bearing 
upon the others. Of course you assume th^t they 
have knowledge? 

The Court. They have got to prove conspiracy apd con¬ 
nect them with it. The District Attorney has got to con¬ 
nect each defendant with the conspiracy before he ijas any 
case at all; and if he connects him, then that one £o con¬ 
nected is chargeable with every act that is done and; every¬ 
thing that is said by any other joint conspirator td effect 
the common object. 

Mr. Laughlin. You hold now, though, that thesej state¬ 
ments may be read and made to apply against every; defen¬ 
dant here, even though the other defendants— 

The Court. No; they have no relation to the cas<^ what¬ 
ever except after Mr. Schweinhaut has proved a conspiracy, 
and then they can only be effective as against those tljiat are 
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connected with the conspiracy. It mav be that some of 
you may have recourse to a motion later on. 

Mr. Laughlin. I see. 

The Court. I am proceeding now upon Mr. Schweinhaut’s 
assurance that he will make the necessary connections and 
will prove conspiracy and connect the various defendants. 
I think you may proceed. 

(At the conclusion of the foregoing conference, counsel 
returned to the trial table and the trial proceeded as fol¬ 
lows :) 

Mr. Schweinhaut. May I read these to the jury at this 
time, if your Honor please? 

The Court. Yes. 

35 Mr. Schweinhaut (reading). 

“Tuesday, April 24, 1934 

“Office of the Homicide Squad 
Met. Police Department 
Washington, D. C. 

“Statement of Earl Grav Funk—white—32 vears—3418 

» * 

37th Street, Mt. Rainier, Maryland relative to the death of 
one Ernest E. Nelson—col., 28 years—1242 6% St., N. W. 
at 1423 P St., N. W. Apt. 21 about 9:30 PM Saturday— 
April 21,1934 and body later recovered the following morn¬ 
ing in the vicinity of Fessenden Street and Western Avenue 
in Montgomery County, Maryland. 

“Statement: 

“About 9:30 PM Saturday night April 21, 1934 Charles 
Hawkins called me on the phone and asked me to come down 
to the place at 1423 P Street, NW—Apartment 21 as there 
had been some trouble. I said ‘alright, I’ll be right down’. I 
went down, went up the steps, knocked on the door. No one 
answered and I came back downstairs and I saw Charles 
Hawkins across the street, asked him what the trouble was. 
He said ‘I think Bones has shot Lefty’.”— 

By Mr. Schweinhaut: 

Q. Whom did that mean—“Bones”? A. Leonard Smith. 
Mr. Schweinhaut (continuing reading). “Hawk, myself 
and Fishboy went upstairs in Apartment 21—1423 P St., 
N.W T . I opened the door and looked in and saw a man lv- 
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ins: on the floor, turned around and walked out apd Hawk 
and Fishboy went into the apartment. I went in| the back 
apartment #22 where the safe is, got some old (jlothes of 
mine out of there and went on downstairs, ^ot in my 

36 car and as I was getting in my car, I savj Charles 
Hawkins coming across the street with an!arm full 

of cloths. Xot knowing just what to do, I thought the best 
thing to do would be to find Montv Montgomerv because he 
is the one who runs Apartment 21—1423 P St., N.W. so I 
went to a house on K Street between 24th and 25tlj Streets, 
XW and a white woman they call Aunt Deeley ca^ie to the 
door and I asked her if she knew where Monty wa$ and she 
said No but that she would try to find him. She ^sked me 
if there was some trouble and I told her yes. She hsked me 
what had happened and I told her that Bones had shot 
some man. She called Leo downstairs and he ^sked me 
also what had happened and I told him, so we got [in Leo’s 
car and went around to different places where we| thought 
we could find Montv. We were not able to find him. He 
asked me if I would mind riding over by Union! Station 
where his wife or girl friend works as a telephone Operator. 
We waited a few minutes for the girl and she camej out and 
got into the car. We went back to K Street to inquire if 
they had located Monty yet. They had not. Leo qsked me 
if I had ate yet and I said no and he suggested thajt he and 
I and his girl friend go and eat. We went to a lunchroom 
somewheres around 17th and the Avenue, NW. I hhd small 
steak—french fried potatoes. She had the same, j He had 
scrambled eggs and toast. We went back to K Street and 
picked up Charlie Warring and I am not sure whether or 
not the girl stayed in the car or got out and then Le|o, Char¬ 
lie and I drove back to 1423 P Street, NW. jl sat in 

37 the back of the car; Leo, Charlie and Smitjiy were 
talking with Fishbov and Clarence. What tliev said, 

I did not hear. After staying in the car across from 1423 
P St., NW., where we were parked for about 5 minutes, 
Leo, Charlie and I left there, leaving Smithy, Fishboy and 
Clarence there. We went back to K Street. T}iere we 
stayed until a phone rang and it was Fishboy calling. Char¬ 
lie talked with Fishbov. I asked Charlie what was wrong 
now. He said Fishboy said he just came back from the 
country and I said let me talk to him and I asked Fishboy 
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what he had done and he said ‘we carried that thing out in 
the country’. I told him that I would be up to 15th and 
Rhode Island Avenue, NW in a few minutes, so he could 
explain what he had done. Charlie, myself and Leo arrived 
at 15th and Rhode Island Avenue in a few minutes and 
Fishbov and Clarence told us that they had carried the 
body out in the country. We turned around and went back 
over in Georgetown. We didn’t go back to Georgetown 
first. We went around to P Street and parked across the 
street from 1423 P St., NW. Leo, Charlie and I, were sit¬ 
ting in the car and Fishbov and Clarence went upstairs. A 
few minutes later they came down. One had a mop and the 
other had a waste paper basket. Fishbov and Clarence got 
in their car, taking the wastepaper basket and mop with 
them and drove away. We went back over to Georgetown, 
still trving to get in touch with Mr. Montgomery. Thev 
had not heard from him as yet and waited I don’t know 
just how long. About 2:30 AM Sunday—April 22, 1934 Mr. 
Montgomery and his lady friend pulled up out from on K 
Street. I went out to the car, opened the door and 
38 told him what had happened. We all went in the 
house and Aunt Deeley fixed us all some coffee and 
sandwiches. Mr. Montgomery said to me ‘you better go on 
home,’ which I did. 

“I went home and went to bed and got up about noon 
Sunday, took my wife and kids for a ride around the speed¬ 
way, went over to 33rd Street, SE to see an Aunt of mine. 
She invited us to stay for dinner, which we did. After 
dinner we sat around and talked, left for home about 1:30 
A.M. There I stayed until the officer came and got me 
about 5:30 AM Monday morning April 23, 1934. That’s 
all there is to it. 

“Questioned by Det. Sgt. W. S. Beck of the Homicide 
Squad: 

“Q. In your statement you refer to Haivk ; do you know 
his full name? A. Yes, sir. Charles Hawkins. 

“Q. You also refer to Fishboy ; do you know his right 
name? A. Andrew Jackson, I believe. 

“Q. You also speak of Leo ; what is his full name? 
A. Leo Warring. 

“Q. You also speak of Smithy; what is his full name? 
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A. I don’t know his right name but he is the man who 
works for me at the Liquor Shop—1350 You St., NA^ 7 . 

“Q. You also speak of Clarence ; do you know hi^ right 

name? A. All 1 know him by is Clarence. 

* 

"Q. Did you instruct anyone to remove the bod^r from 
1423 P St., NW—Apartment 21.? A. No, sir; I did pot. 

"Q. Do you have a key to Apartment 21—1423 jP St., 
NAV.? A. Yes sir. | 

"Q. Why did you knock on the door when you wfent up 
there when you had a key in your pocket? Be- 
39 cause I did not know what had happened and I did 
not want to walk into anything by myself. 

"Q. When you and Fishboy aud Hawk went up !to the 
apartment, were the lights lighted in the apart|ment? 
A. There was a light burning in the room where thq body 
was lying. 

“Q. What was the position of the body lying on the! floor, 
if you recall ? A. He was lying on his back, feet toward the 
door of the toilet and his head towards P Street; I did not 
pay much attention to it I just took a quick glance and then 
turned my head. j 

“Q. Do you know who owns the Ford Truck that i^ used 
in the business at 1423 P St., N.W.? A. No, I don’t;but I 
think it belongs to Fishboy. 

"Q. When you went back to 1423 P St., NW witp Leo 
and Charlie the first time, you speak of Smithy, whefe did 
you pick him up? A. Smithy was there when we got there. 

"Q. When Leo, & Charlie were talking with Fishboy, 
Clarence and Smithy in front of 1423 P St., N.W., ijcross 
the street, did either Leo or Charlie get out of the cat dur¬ 
ing the conversation? A. No sir, I believe we all sjtayed 
in the car. 

"Q. Do you mean to say that you sat in the same car 
with these men and that you did not hear any of thq con¬ 
versation between them? A. No, I did not hear anyjof it. 

“Q. Is there anything further you care to add tq this 
statement at this time that you have not already mentioned? 
A. No sir. | 

“Q. Can you read and write? A. Yes sir. 

(Signed) "EARL G. FUNlf 


40 
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“Witnesses: 

“H. W. WISE Det. Sgt. 

“W. S. BECK” 

Mr. Schweinhaut (reading). 

“Sunday—8:30 P. M. April 22, 1934 

“Office of the Homicide Squad, 

Met. Police Department 
Washington, D. C. 

“Statement of Charles Edward Hawkins—colored—22 

years—22 Quincy Place, NW-relative to the death of 

Ernest E. Nelson—colored—years—1242-6M> Street, NW— 
whose body was found in Maryland near River Road just 
west of Western Avenue, in Montgomery County, Mary¬ 
land; Nelson being shot at 1423 P Street, NW—Apt. 21 last 
night—April 21, 1934 about 10:30 P.M. 

“STATEMENT: 

“I came into apartment 21 of 1423 P Street, NW about 
9:00 o’clock PM last night and Leonard Smith was there 
when I got there. About 10:30 PM Ernest Nelson (known 
to me as Lefty) and a colored boy by the name of Colwell 
and another colored boy (I don’t know his name) came 
into the apartment. Leonard Smith answered the door. 
When Smith opened the door he said to Lefty Nelson ‘I 
heard you’ve been looking for me. The other two bovs 
went down stairs. Leftv Nelson and Leonard Smith—alias 

i 

Bones—stayed in the room quarrelling. Smith told me to 
shut the door when I went downstairs. Just before I went 
downstairs I heard Lefty Nelson tell Smith that if he 
41 (Smith) would put the gun down, what he would do 
to him, that he would punch him in the mouth. Smith 
said to Nelson ‘No, you are not going to punch me in the 
mouth because I am not going to put the gun down’. I 
walks down about middle way of the block. I hear the gun¬ 
shot twice. I goes over to the corner drugstore at 14th and 
P Streets, NW and I calls up a fellow by the name of Joe 
Funk. He is also known as Earl Funk and I told him there 
was some trouble down at the apartment between Lefty 
Nelson and Leonard Smith and Joe Funk came down. Col¬ 
well, another fellow and I walked back down the street to 
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the lunchroom middle way the block on 14th Streejt next to 
the Riggs Market. Joe Funk came down from Apartment 
21 at 1423 P Street, NW and said ‘no one was up there’. 
So Colwell and another colored boy walked down |P Street 
towards 15th Street, NW. Then I went and notified my wife 
at 1st and L Streets, NW where she works in a Beauty Par¬ 
lor that there was some trouble at the apartment |and told 
her to hurry up over to my mothers at 22 Quincjy Place, 
NW About 45 minutes later she came over thejre to 22 
Quincy Place, NW and then we went to the Yokimee joint at 
1st and P Streets, NW to get something to eat. |Then we 
went back to my mothers and went to bed. This ^morning 
—Sunday—April 22, 1934 I got up about 6:30 and got my 
boy friend’s car and went to 1st and P Streets, NW. Then 
I met Leonard Smith about two hours later at Logan Circle. 
We walked down to 1423 P Street, NW—Apt. 21 and we 
went in and sat down. Smith asked me to go and get his 
car fixed which I did. I came back to 1423 If Street, 
42 NW. Smith said that he was going home t<j change 
his clothes and I called up my wife to bring us some¬ 
thing to eat. When she got up there an officer picked her up. 
Then I got a sandwich and went upstairs and went} to bed. 
Officer Williams then came there and got me, and fook me 
to No. 2 Police Station house. 

“Questioned by Det. Sgt. John W. Wise of the Homicide 
Squad: j 

“Q. Hawkins after you talked with Funk over the tele¬ 
phone and Funk came down to the apartment, did you talk 
with him again before he went up into the apartment 21 at 
1423 P Street, N.W.f A. No sir. 

“Q. Why did you notify your wife to bring you anjd Leon¬ 
ard Smith something to eat to Apartment 21—[1423 P 
Street, NW., this morning? A. Because Leonard Sn|iith was 
hungry and he did not want to go out on the street.! 

“Q. What did you say to Smith while in the apartment 
this morning? A. I said ‘Bones, did you kill the bcj>y, if so 
you ought to give yourself up, if not it would be a Irap for 
all of us’. | 

“Q. What did Bones then say? A. He said that j‘he had 
talked things over with his Boss and that he was n(j>t going 
to give himself up today’. 

“Q. Do you and Smith both work for the same m^n? A. 
Yes sir. 
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“Q. mo is vour boss? A. Montv Montgomery. 

“Q. Monty Montgomery is also Smith’s boss? A. Yes sir. 
“Q. Is Monty Montgomery a white man or a colored 
man ? A. A white man. 

43 “Q. Have you talked with Monty Montgomery 
since this shooting? A. Yes sir. 

“Q. When and where did you talk with Montgomery? A. 
He came to my house at 22 Quincy Place, NW this morn¬ 
ing after calling me up on the phone and told me to be out 
in front and he said to me ‘Hawk, if they pick you up in 
the morning just tell them what you know and what you 

don’t know vou can’t tell it’. I went back in the house and 
•» 

went to bed. 

“Q. What did Leonard Smith tell you this morning when 
vou met him at Logan Circle? A. He told me that Mont- 
gomerv had straightened out everything and that it was 
alright to go back up to the apartment. 

“Q. Hawkins, did you see Smith with a gun; while Lefty 
was in the house? A. Yes I did. 

“Q. What kind of a gun was it ? A. It was either a 32 or 
a 38 automatic. 

“Q. Did you see Nelson with a gun or with a knife? A. 
No sir, but he kept on going in his pockets. 

“Q. You did hear Lefty tell Smith to keep his hands out 
of his pockets? A. Yes sir. 

“Q. Did Smith tell you how many times he shot Nelson? 
A. He told me he shot him twice. 

“Q. Did Smith tell you what he did after he shot Nelson? 
A. No lie did not but he did tell me when I met him that it 
was alright to go up to the apartment because everything 
was all straight up there. 

“Q. Is there anything further you care to add to 

44 this statement at this time that you have not already 
mentioned? A. No sir. 

“Q. Can you read and write? A. Yes sir. 

(Signed) “Charles Edward Hawkins 

“WITNESSES: 

“ J. W. Wise Det. Sgt. 

“R. E. Williams M. P. #2 
“W. S. Beck” 
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Mr. Schweinhaut (reading). 44 Tuesday—April f24, 1934 
4 4 Office of the Homicide Squad, ! 


Met. Police Department j 

Washington, D. C. 1 

44 Statement of Andrew Jackson—alias Fishboy—4-colored 


—24 years—1533—Kingman Place, XW—relative! to the 
death of one Ernest E. Nelson—colored—28 veaijs—1242 
—6M> St., XW at 1423 P St., XW Apt. 21 about 9|:30 PM 
Saturday—April 21, 1934 and body later recovered the 


following morning in the vieinitv of Fessenden Street and 

o c? * 


Western Avenue, Montgomery County, Maryland. 


4 4 Statement to Andrew Jackson—alias Fishboy bv Det. 
Sgt. John W. Wise: j ‘ 

4 4 Andrew, you are held in connection with the death of 
Ernest E. Nelson—colored—28 years—1242— 6 V 2 St., XW 
who was shot with gun held in the hand of one Leonard 
Smith—colored—while at premises 1423 P St., NMf—Apt. 
21—Saturday evening—April 21 , 1934 about 9:30 P.M. You 
have made a verbal statement to me and other members 
of the Homicide Squad telling us of the pzjrt you 
45 look in the transferring of the body of Ernest |E. Nel¬ 
son from premises 1423 P St., XW Apt. 21 j to the 
vicinity of Fessenden Street and Western Avenue iij Mont¬ 
gomery County, Maryland. 1 am now going to ask j you to 
make a statement that can be taken down on the typewriter 
but before doing so 1 care to advise you that this statement 
does no have to be made by you unless you care to n]iake it. 
It must also be made voluntarily without any promises 
being made by us to obtain same and without any fqrce or 
threats being used or made by us to obtain it. It will also 
be used either for or against you in court at your trial, 
should it be necessary. After hearing what I ha'te told 
you, do vou still care to make a statement? 

44 Answer by Andrew Jackson: 4 Yes, I’ll tell my! part.’ 

4 4 Statement: 

44 About 5:00 o’clock in the afternoon Saturday-^-April 
21,1934 I went out and came back about dark aroun^ about 
7:00 o’clock. I saw Charles Hawkins standing on the cor¬ 
ner at 14th and P Streets, N.W. He got into Earl Funk’s 
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car and rode down to the middle of the block. Earl Funk 
was driving the car. Funk and Hawkins got out of the car 
half wav of the block and thev started to talk. Hawk was 
telling Funk what happened about the man who got killed 
in Apartment 21—1423 P St., XW. Then Hawk came over 
to me and asked me if I would go up to the apartment 21 and 
help him to get his clothes. Hawk and Funk and me all 
went up to Apartment 21 to get the clothes. I helped Hawk 
with his clothes across the street from 1423 P St., XW and 
put them in a roadster. Then Hawk went on home. I 
went to 14th and You Streets, XW., and I met Clar- 

46 ence and I told him what had happened and then 
Clarence and I goes over to Hawk’s house. Clarence 

left out of Hawk’s house and shortlv after Clarence called 
me up and he told me to come down to 14th and P Streets, 
N. W. When, I got down to 14th and P Streets, XW, I saw 
Clarence, Earl Funk and two of the Warring boys. Clar¬ 
ence then told me that he called me up to have me come 
down and help him move that thing from the apartment 21 
—1423 P St., XW and then Earl Funk said ‘the best tiling 
for you all to do is to go ahead and move it ’ and then one 
of the Warring bovs said ‘veah, the best thing to do is to 

move it because thev'll blame it on us’. Then me and Clar- 

* 

ence went on in the lunchroom, no, no, we didn’t go into 
the lunchroom yet. Then Earl said ‘where is the truck’. 
I said ‘I don’t know’. Then Clarence went around and got 
the truck and then backed it into the areawav in back of the 
apartment. Then Clarence went up the front steps and 
went on in and opened the door and then he said to me 
‘come on and help me with this thing’. Clarence grabbed 
underneath the arms of the bodv of Xelson and I grabbed 
the feet and we carried the bodv of Xelson down the back 
steps and put it in the truck and then set the tail gate up 
and me and Clarence got in the truck, me behind the wheel 
and I was driving and Clarence sat next to me on the seat. 
We went straight out P Street to Massachusetts Avenue, 
then right straight out Massachusetts Avenue, across Wis¬ 
consin Avenue^ XW., some distance, 1 just don’t know how 
far and then we turned and 1 don’t know if it was 

47 right or left and I don’t know how far we went out 
but we went down the road a good ways and then 

Clarence said ‘stop here’ and that’s where we stopped and 
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we both got out of the truck and I don’t know if I Jielped 

Clarence unload the body or not as I was nervoiis and 

* 

scared. Then we turned around and came back leaving the 
bodv there. 

“We came back to Wisconsin Avenue, N. W. to|a gas 

station to put some water in the truck and came all tile way 

back down P Street. Then Clarence suggested that we call 

Earl Funk so I called Earl and I don’t remember what I 

said to him but I remember him telling me to meet }iim at 

15th and Rhode Island Avenue, N. W., so he camel up to 

15th and Rhode Island Avenue., and two Warring boVs and 

a white girl were with him. Clarence was with me. j Then 
' * 

Earl Funk said to the boy Clarence who was with ipe ‘you 
all better go around there and clean up that blood’| so me 
and Clarence drove around and then they followed us. 
Clarence got out of the car and he said to me ‘Cdme on 
Fishboy and help me.’ Clarence went up the front steps 
and I went up the back steps and Clarence was cominlg back 
out with two mops when I got up there, so I picked up a 
can and came on back down the steps, so Clarence goes 
on over to Earl Funk’s car and said everything \Vas all 

v O I 

right. Then Clarence and me goes back over to Hawk’s 
house at 22 Quincy Street, N. W. Clarence went on out 
of the house, and then I went to Temple’s Court, |N. W. 

' i 

That’s where I stayed until the police picked me up.| 

“Questioned by Det. Sgt. W. S. Beck of the Homi- 
48 cide Squad: j 

“Q. Fishboy, who owns this truck that you used in 
transferring the body of Ernest Nelson from Apt}. 21— 
1423 P Street, X. W. to Fessenden Street, and Westertn Ave¬ 
nue, Montgomery Countv, Maryland. A It belongs ito me. 
“Q. Are the tags listed in your name? A. They aye. 

“Q. When Funk, Hawkins and you go up to Apartment 
21—1423 P. Street, N. W., to get Hawk’s clothes, did Frank 
go into the apartment with you? A. Yes, sir. 

“Q. What part of the apartment did he go into? A. The 
front and the back of the apartment. 

“Q. Was the body of Ernest Nelson lying on the floor 
at that time? A. Yes, sir. 

“Q. Was the apartment dark or lighted at that tinje? A. 
It was lighted. 
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“Q. Did you see a gun anywhere around the apartment 
at that time? A. Xo, sir. 

“Q. Did you notice any blood about the man lying on the 
floor? A. Yes, sir: there was blood about his mouth. 

“Q. Did Funk, Hawkins or you at any time while you 
were there in Apartment 21—1423 P Street, X. W. suggest 
calling a doctor? A. Xo, sir. 

“Q. In your opinion, when you saw this man lying on the 
floor, did you think he was dead? A. Yes, 1 thought he was 
dead. 

“Q. How long have you known the Warring boys? A. I 
have not been knowing them for long and I don't know 
their names. 


49 “Q. Who was the first one you heard mention 

about moving the bodv of Ernest Xelson out of the 
apartment? A. Earl Funk . 

“Q. When you left the premises 1423 P Street, X. W. with 
the body of Ernest Nelson and you was driving the truck 
along the route vou described, was Clarence telling vou 
where to go or had someone else instructed vou where to go 
with the bodv ? A. Clarence was telling me which wav to go. 

“Q. Did you see Earl Funk and the Warring boys follow¬ 
ing you and your truck on the way out to Fessenden Street 
and Western Avenue, Montgomery Countv, Maryland? A. 
No, sir; I didn't see them. 

“Q. When iyou and Clarence went up into Apartment 21 
—1423 P Street, X. W., to transfer the body, did you wrap 
anything around Xelson’s head? A. Xo, sir; I did not. 

“Q. Have vou talked with Montv Montgomerv anv time 
since this shooting? A. Yes, sir; Sunday morning some¬ 


time after davlight in the rear of Rigg’s Market and Hawk 


and Bones were down at the end of the allev at that time. 


“Q. What was the conversation between you and Monty 
Montgomery? A. He told me not to come down on Pee 
Street because he knew what had happened. 

“Q. Were you to or did you receive any compensation 
for transferring this body from 1423 P Street, X. W. to 
Fessenden Street and Western Avenue, Montgomerv 
County, Maryland, from anyone? A. Xo, sir. 

“Q. Then you did not stay in Temperance Court 
50 all the time after you left Hawk’s house early Sun¬ 
day morning until the time you was arrested, is that 


I 
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so? A. No, I went down in the alley in rear of t|he Rigg’s 
market to the house where my wife lives and stayed there 
until a little after daylight when I talked to Monty and 
then went back to Temperance Court and stayed. 

“Q. Do you know what became of the mops a::‘ter Clar¬ 
ence put them in the Ford Coupe? A. No, they were still 
in the Coupe the last I saw of them. 

“Q. Is there anything else you care to add to this state¬ 
ment at this time that vou have not already mentioned? 
A. JNo, sir. 

7 m i 

“Q. Can you read and write? A. Yes, sir. 

(Signed) “Andrew Jacjkson 

Witnesses: 

(Sgd.) J. W. Wise | 

W. S. Beck 

R. E. Williams, M. P. #2.” j 

“Office of the Homicide Squad, ! 

Met. Police Department 
Tuesday—April 24th, 1934. 

I 

Statement of Leonard Smith—alias Bones—colored—22 
years—2232 8th Street, N. W., Apartment 1—relative to 
the death of Ernest E. Nelson—colored—28 years—1242- 
6Vo Street, N. W.at 1423 P Street, N. W.—Apt. j21 about 
9:30 P.M.—Saturday—April 21, 1934 and body |ater re¬ 
covered the following morning in the vicinity! of Fcss- 
51 enden Street and Western Avenue, Montgomery 

Countv Marvland. 

/ * 

Statement to Leonard Smith bv Det. Sgr. John W. Wise 
of the Homicide Squad: j 

“Smith, you are held on account of the death olf Ernest 
E. Nelson, colored, 28 years—1242-6 1 / 1> Street, N. jw., who 
was shot by gun held in your hand while at premises 1423 
P Street, N. W.—Apt. 21—Saturday evening about 9:30 
P.M.—April 21, 1934. I am now going to ask you to make 
a statement that can be taken down on the typewriter con¬ 
cerning this shooting but before doing so I care tb advise 
vou that vou do not have to make a statement if you do 

• •> m i * 

not care to. In the event a statement is made by youl it must 
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be made voluntarily without any promises or threats being 

made bv us to obtain same and without anv force being 

used bv us to obtain it. This statement will be used in 
* 

court either for or against vou at vour trial should it be 
necessarv. After hearing what 1 have told vou do vou 
care to make a statement ? 

Answer bv Leonard Smith “Mr. Joe Kelly, mv attor- 
ney, advised me not to make a statement.” 

“Q. Bones, did you tell Mr. Joseph Kelly, your attorney, 
about the shooting up at Apartment 21—1423 P Street, X. 

W. ? A. Yes, sir; I did. 

“Q. Did Mr. Kelly tell you not to make a statement to 
no one? A. Yes, sir; even before I told him about the 
shooting. 

“Q. Bones, do you own a car? A. Yes, sir; a Ford V-8 
’33 Coupe District License #You—1205. 

“Q. Mil ere is this car now? A. My brother George 
52 has it at 1403—3rd St., N. W. 

“Q. Bdne, do you own a gun? A. Xo, sir. 

“Q. You did have an automatic pistol at 1423 P Street, 

X. W., Apartment 21, did you not? A. Yes, sir. 

“Q. What caliber gun was it? A. I don't know what it 
was. 

“Q. This automatic that you admit having at this apart¬ 
ment 21—1423 P Street, X. W.; was this the gun that was 
used in the shooting of Lefty Xelson? A. Yes, sir. 

“Q. Where is that automatic pistol now? A. 1 left it 
there when I left. 

“Q. Who was there when you left? A. Xo one at all. 
“Q. The dead man, Ernest Xelson, was there, was he 
not? A. Yes, sir. 

“Q. Where did you go after you left the apartment— 
1423 P Street, Apartment 21 ? A. Up to 14th and You 
Streets, X. W. to Earl Wine and Liquor Store, where I got 
$5.00 from Smithy. I went up there in a cab. 

“Q. Where did you go from the liquor store? A. I went 
home to my apartment at 2232—8th St., X. W., Apartment 1. 

“Q. What did you do then? A. I got my coat. I already 
had mv sweater on and I got in mv car and it wasn’t run- 
ning so good and I went around the reservoir around to 
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North Capitol Street and W Street, N. AA 7 . where |l looked 
over the ear. 

“Q. At the time you went into your aparjment to 
53 put on your coat, was Blanche there then? i A. She 
was in the back apartment and when I wentj out she 
went with me. 

“Q. Did you tell Blanche about this shooting? |A. Yes, 
sir. 

“Q. Where did you go from North Capitol and AA T Streets, 
N. AY.? A. Down on 0 Street, between North Capitol and 
First Streets and left the car parked on 0 Street, N. AY. all 
night. 

“Q. Where did you and Blanche go then? A. I jwent up 
to the corner of 1st and 0 Streets, N. AY., where I sent a boy 
by the name of Tommy around to 1403—3rd Streej, N. AAh 
to tell my brother George to come around there to [1st and 
0 Streets, N. AA r . 

“Q. Did your brother George come around there? A. 
Yes, sir. 

“Q. Did you tell him about the shooting at 1423 P Street, 
N. AA r .—Apartment 21? A. Yes, sir. 

“Q. What did you next then do? A. My brother—Blanche 
and I walked down to North Capitol and O Streets, and 
then we gets in a cab and goes over northeast to 1231 Linden 
Street, where I stays all night. 

“Q. AAliat time did vou get up Sundav moniingt—April 
22,1934? A. 7:00 A.AL 

“Q. Did anyone come over to 1231 Linden Street, N. E. 
to see you after the shooting before you went to 14 th and 
P Streets, N. AA 7 .? A. No one came over to see pie but 
someone came over to get me. 

“Q. AAlio came over to get you? A. Hawk, my 
54 brother George and another bov bv the name of Sam. 

“Q. What time was that? A. Around abobt 7:00 
A. M. | 

“Q. AA 7 here did you then go? A. Up on P Strebt; my 
brother and Blanche did not go along, but Sam and Hawk 
did. 

“Q. AA 7 hen you went up to P Street, what did you c|o? A. 

I went in back of the Bigg’s Market to Fishboy’s houie with 
Hawk and Sam; while Fishbov was coming down the steps, 
Hawk and I left Sam talking to Fishboy and we werjd over 
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to 1423 P Street, X. W., Apartment 21, and then I sent 
Hawk to get my car to take it over and have it repaired 
while I staved in the office. 

“Q. While you were in that Apartment, who came in? A. 
Clarence came in about half an hour after I was in there 
and then a little while later Hawk came back. 

“Q. How lone: did you remain there? A. I went to sleep 
and I don’t know what time it was when I woke up. 

“Q. How long have you known Lefty Nelson? A. About 
a vear and a half. 

“Q. Have you ever had any trouble with him previous to 
Saturday night, April 21, 1934? A. Yes, sir. About four 
or five months ago Lefty and a fellow by the name of Jack 
Johnson came up to the apartment at 1423 P Street, N. W. 
looking for Blanche and there was a bov bv the name of 
Seabury—James Hayes and I in the apartment and Lefty 
ran us all out of the apartment with a portier stick about 
three feet lon^. Another time he came up there look- 
55 in" for me and I wasn’t there and that was the time 

i’ 

he busted the door down and he had a pistol and he 

hit Haves because Haves would not tell him where I was 
•• • 

and Lefty shot his pistol otT three or four times out in the 
hall because Hayes would not let him into the apartment. 
And a later time he came up there looking for me and he 
had a pistol find he had been drinking and Monty Mont¬ 
gomery out-talked him and got the pistol away from him. 
That was about two months ago. 

“Q. Bones,!how many times did you shoot Lefty Nelson? 
A. I don't know how many times I shot him; the gun went 
off several times. 

“Q. Is there anything further you care to tell us about 
this shooting? A. No, I would be glad to tell you only my 
lawyer, Mr. Joe Kelly, told me not to make a statement. 

“Q. Can you read and write, Bones? A. Yes, sir. 


Witnesses: 
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I 

4 ‘ Office of the Homicide Squad, Tuesday j 

Met. Police Department April ^4, 1934 

Washington, D. C. j 

“Statement of Clarence Eugene Ross—colored—23 years 
—1427 P Street, NW—Apt. 21 relative to the death of 
Ernest E. Nelson—colored—28 years—1242—6 1 /'» 

56 Street, NW at 1423 P Street, NW Apr. 2l| about 
10:30 PM Saturday—April 21, 1934 and body later 

recovered the following morning in the vicinity of Eessen- 
den Street and Western Avenue, Montgomery Countv, 
Maryland. Statement to Clarence Eugene Ross by Det. 
Sgt. John W. Wise: j 

“Ross, you are held in connection with the death of Ernest 
E. Nelson—colored—28 years—1242—6% Street, NW who 
was shot by gun held in the hand of one Leonard Sinith— 
colored—while at premises 1423 P Street NW Apt. il Sat¬ 
urday evening—April 21,1934 about 10:30 PM. I arrl going 
to ask vou to make a statement that can be taken down on 

* i 

the typewriter but before doing so I care to advise yqu that 
vou do not have to make a statement if you do not dare to 
and in the event one is made, the same will be used | either 
for or against vou in Court should it be necessarv.j You 
have made verbal statement to the effect that you ar[d An¬ 
drew Jackson—alias Fishboy—carried the body of Ernest 
E. Nelson in a truck out into Maryland and dumped, same 
after Nelson had been fatally shot. I also care to ^dvise 
you that this statement must be made voluntarily bjy you 
without any promises being made by us to obtain sanie and 
also without any force or threats being used or madejbv us 
to obtain this statement. After hearing what I havjs told 
you, do you care to make a statement? 

i 

Answer by Clarence Eugene Ross 4 Yes sir, I do\ j 

i 

Statement: j 

“I work at Earle’s Wine and Liquor Store—1359, You 
Street, N.W. Saturday night—April 21, 1934 I got aj tele¬ 
phone call sometime around 9:30 PM and it was jfrom 
Hawk, his full name is Charles E. Hawkins aid he 

57 said that Lefty had just got shot at Apt. 21-4-1423 
P Street, NW. Just about ten minutes before jl got 
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this call. Earle had got a telephone call and he turned 
around and isaid to me ‘don’t you know that damn Bones 
has shot Lefty in the apartment.’ A few minutes later 
Bones came bv the store in a taxicab and got $5.00 from the 
Boss Smithv. The . . . Smithv and I closed the store and 
went down to 14th and P Streets, X\Y. There we met Fish- 
bov, who’s right name is Andrew Jackson. I asked him 
where was Lefty at. Fishboy said laying up in the middle of 
the floor. Ltlien went up into the apartment and got my 
overcoat and suit out of the front room facing P Street, 
NW. At that time I saw Lefty lving there on the floor. I 
just got my clothes at that time and carried them over to 22 
Quincy Street, XW to Hawk’s house. We stayed around 
there for awhile, I mean me—Hawk and Fishboy and then 
we went to 1st and P Streets, XW to a Chop Suey Joint and 
got some Chop Suey and then we walked back up 1st Street, 
NW, back up to Quincy Place, XW and then me and Fish¬ 
boy left the house at Quincy Place, XW together and went 
to a Gas Station at 14th and P Streets, XW and then went 
to a lunchroom across P Street from 1423 P St., XW and as 
we came out of this restaurant we saw Earle Funk, a white 
woman and the two Warring Brothers. One of these War¬ 
ring brothers was Charlie and the other was the short War¬ 
ring boy who backs the numbers, I do not know his first 
name. They were sitting in a Sedan on the south side of P 
St., XW, across from 1423 P St., XW. Earle Funk called 
me and Fishbov and we went over to the car and 
58 Earle was sitting in the back seat of the car and the 
two Warring bovs and the white woman in front. 
Charlie Warring was under the wheel. Earle Funk asked 
me if Nelson was still up there in Apartment 21 and I told 
him ves and i Earl Funk then said that we were going to 
move the dam body out of the place and put it close around. 
Then one of the Warring Boys (I don’t know which one it 
was) said ‘veal, we'll have to do that anyhow because the 
police are going to accuse us of it anyway. One of the 
Warring boys, I think it was Charles, asked where the truck 
was and Fishboy said it was around the corner either on 
15th Street or Church Street. Then he said go get the truck 
and back it up underneath there. Fishboy was driving the 
truck and backed the truck up into the areawav between 
1421-1423 P Street, XW. Fishboy and I went up into the 
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apartment—Fishbov going up the back way and me up the 
front wav. Fishbov tied the door that leads to!the back 
steps open and we goes in and I unlock the door.j Then I 
went into a backroom where the gas heater is add turned 
it off and when I came back to the center room,! Fishbov 
had tied around Nelson’s head and face a darkj cloth to 
keep the blood from coming out.” 


(Initialed “O.E.R.”, “J.N.AV.” “R.E.W.”, “W.S.B.”) 


“Then I picked Nelson up under the arms andj Fishbov 
took him by the feet and we carried Nelson downithe back 
steps and placed his body in the truck and closed!the back 
of the truck up and while I was closing the back of the truck, 
Fishbov went around to the side of the truck ancj put the 
canvass over Nelson’s body to cover him up. Then 
59 Fishbov pulled out of the driveway and thjen Fish- 
boy and I took the body of Nelson out P Street, NW 
to Massachusetts Avenue and then out Massachusetts Ave¬ 
nue, across Wisconsin Avenue, NW and continued ion some 
distance and then turned to the right on some dirt j-oad and 
went up this dirt road quite a ways, I don’t know ju^t where, 
until we came to a barricade in the road where tliiere had 

i 

been some work done. We turned to the left of the barri¬ 


cade and went up a hill. AVe went on for about jthree or 
four blocks and then we stopped the truck, took the body 
of Nelson out of the truck and then placed his bodf- on the 
side of the road and carried it down in the gutter. Then 
Fishbov covered Nelson’s body up with a canvas^. Then 
we turned up River Road to AVisconsin Avenue, where we 
got some water for the truck. The two AA 7 arring ijoys and 
this white woman and Earl Funk followed us out With the 
body but did not come within sight when we took tjhe body 
out and I dumped it. When we got to the gas station! and got 
water I saw the AVarring bovs and this woman and Earl 
Funk in this car going on down AVisconsin Avenue towards 
Georgetown and then me and Fishbov continued dojvn AVis¬ 
consin Avenue to Arassachusetts Avenue and down! Massa¬ 


chusetts Avenue to P Street—east on P Street ito 14th 
Street, NAA 7 . There I got out of the truck and got jn a car 
and went over to 22 Quincy Place, NAV. Then Fishbov came 
to Hawk’s place on Quincy Street, NAA T and we ajll three 
talked awhile and a short while later me and Fishbpv went 

i * 


48 ALBERT H. SMITH ET AL. VS. UNITED STATES OF AMERICA 

back to 14th and P Streets, XW and saw Earl Funk and 
the Warring boys and this woman. Earl and the two 

60 Warring bovs were all talking and one of them said 
‘ we ’ll stav out front here and watch while vou two,’ 

meaning me and Fishbov, ‘goes up and cleans the apart¬ 
ment 21 up.’ Me and Fishbov then went up into apartment 
21—1423 P St., XW and cleaned it up and washed the blood 
up and then ,1 left Fishbov, Earl Funk and the Warring 
boys and this woman all there and I went to the Chop Suey 
Place at 1st and P Streets, XW. Then I took my girl Louise 
home to 2308 9th St., XW and then 1 went back over to 
Hawk’s house at 22 Quincy Street, XW., and stayed in the 
front room op the couch and I stayed up for quite awhile 
in the front room talking to Hawk. While there talking, 
Fishbov came in. He was about five minutes there when 
Monty Montgomery came up to the front door. Then Hawk 
and Fishbov went out to Montgomery’s car and talked with 
him. They talked there for about ten minutes and then 
Hawk came back into the house and Fishbov went awav. 
Hawk went on upstairs to bed and 1 laid down on the couch. 
I got up about 7 :()0 AXI Sunday—April 22, 1934 and went 
over to the apartment on P Street, XW and I met Bones 
and Hawk. Hawk was down stairs getting the car fixed 
and Bones was upstairs. I talked with Bones and then 
went to sleep in the apartment and later Hawk came and 
shook me and told me to answer the telephone. Then I went 
back to sleep and the next thing I know was when Officer 
Williams arrested me and took me to X"o. 2. 

Questioned by Det. John W. Wise of the Homicide Squad: 

Q. Clarence, who do you work for? A. Earl Funk, he’s 
the one who pays me my salary. 

Q. About what time was it when you and Fishboy 

61 took the body of Xelson away in the truck? A. 
Shortly before twelve o'clock. 

Q. Do you know who owns this Ford truck? A. X T o, sir, 
it is the one Fishboy drives all the time. 

Q. WTiat time did you and Fishboy clean up the apart¬ 
ment? A. Somewhere around 1:30 A.M. 

Q. What was the position of Lefty’s body before you and 

Fishbov moved it ? A. His feet were towards the bathroom 
* 


ALBERT H. SMITH ET AL. VS. UNITED STATES OF AMERICA 49 
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1 

door and his head was lying between the ice box! and the 
bed and he was on his back. | 

Q. Did you see a gun there?; in the apartment \jhen you 
first went up? A. No, sir, but Bones told me he threw the 
gun awav. 

Q. Did Earl Funk go up to the apartment with you at any 
lime? A. No sir. 

Q. After loading the body of Nelson in the truck, did any¬ 
one tell you where to go with it? A. No, but Fishboy told 
me he knew where to go.” j 


(Initialed “C. E. R,”, “J. N. W.”, “R. E. W.”, and 
“W. S. B.”) 

“Q. After the body was loaded on the truck and y'pu were 
on your way out with same did you at any time s|ee Earl 
Funk and the Warnings? A. Yes, sir, I saw thein on P 


Street, NW at 16th Street, we were stopped for a r^d light 
and they pulled up behind us. i 

Q. Did you see them at any time after that? A. Y^s, when 


we were coming back; they were on Wisconsin Aveinue be¬ 
low River Road. 


Q. Who took the body out of the truck? A. Fishboy and 
I. We did not throw it out but we laid it dow^i in the 
62 gutter lightly. ! 

Q. When you and Fishboy pulled up to tjhe Gas 
Station for water after leaving Nelson’s body did |you or 
Fishboy examine the truck for the presence of bloqd? A. 
Yes sir, but I didn’t see any. j 

Q. Is there anything further you care to tell u^ about 
that you have not already mentioned? A. No sir. ! 

Q. Can you read and write? A. Yes sir. 


“ (Signed) CLARENCE E. R0SS. 
WITNESSES: (Signed) j 

J. N.WISE, Det. Sgt. j 

W. S. BECK 

R. E. WILLIAMS M. P. #2.” j 


Bv Mr. Schweinhaut: 

Q. Mr. Wise— 

The Court. Is that all the statements? 
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Mr. Schweinhaut. Yes, sir. 

The Court. I think I should say a word to the jury. The 
jury has noticed from the reading of the statements by the 
District Attorney, that they were taken from the persons 
who have signed the statements, incident to an investiga¬ 
tion of the shooting and death of one Nelson. I want to 
make sure that your minds are not confused as to the is¬ 
sues of this case; and, further, to make sure that you will 
not be prejudiced against any of these defendants in any 
sense because of the manner in which the deceased, known 
as “Lefty” Nelson, came to his death, or how his body was 
disposed of after the killing. 

You are told that these statements have been re- 
63 ceived upon the assurance of the District Attorney 
that a conspiracy will be shown substantially as 
alleged in the indictment, and that some or all of the de¬ 
fendants on trial, will be connected with that conspiracy 
and in the furtherance of the object of the conspiracy. 
And so, you are told that we are not concerned here with 
the fact of the killing of the man Nelson, nor with the 
question as to who was at fault in that killing; we are con¬ 
cerned only with the question as to whether or not a con¬ 
spiracy was, formulated to violate the liquor tax law, as 
stated in the indictment, and whether or not these defen¬ 
dants, or some of them, were connected with that conspiracy 
and were instrumental in furthering the unlawful object 
of the conspiracy, as described in the indictment. 

And so, you will give these statements only their proper 
effect and weight, if they have any bearing upon the pri¬ 
mary issue as to whether or not there was a conspiracy 
substantiallv as alleged in the indictment. 

Secondly, as to whether or not these defendants, or some 
of them, were members of that conspiracy. 

And so, you will consider the circumstances related; and 
it may be proper for you to determine whether or not the 
apartment or flat where the killing occurred, was in use 
by some one or more persons who were members of the 
conspiracy to accomplish the unlawful purpose which is 
described in the indictment. 

And, furthermore, if you find that it was so used, then 
who, if any of these defendants, were connected with the 
conspiracy, as shown by the circumstances here related, 
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64 in the use of the apartment, as stated these 
parties. 

And so, you will keep that in mind and give tjhe state¬ 
ments no effect whatever, unless they aid you iik finding 
that there was a conspiracy, or if, after having sjo found, 
they aid you in determining that these defendants,! or some 
of them, were members of the conspiracy/’ 

Walter S. Beck was called as a witness and testified that 
he was employed as a Detective Sergeant in the Metropoli¬ 
tan Police Department, attached to the Homicide Squad; 
that he assisted in the investigation conducted bv the wit- 
ness Wise, and was present when the statements, referred 
to in the testimony of the witness "Wise, were taken. He 
testified that he took two pictures of the truck referred to 
in these statements, and identified two photographs pre¬ 
sented to him as the pictures so taken. (Government Ex¬ 
hibits in evidence 44 and 45). 

Frederick B. Reynolds was called as a wit- 

65 ness and testified that he was employed as 
the Commercial Representative of the Bell Tele¬ 
phone Company, Trenton, New Jersey Distrijct. He 
identified certain papers handed to him as the! official 
records of that company (Government Exhibits in 
evidence numbers 30 and 31). These records disclosed 
among other things, that a person representing himself 
to be Arthur Bartolozzi of 421 Bert Avenue, Trenton, New 
Jersey, applied for telephone service and that a telephone 
was installed, the number of which was Trentoik 4989. 
These records further indicate that this telephone [was in¬ 
stalled on December 27, 1928 and remained at that ad¬ 
dress until August 28, 1934. This witness identified other 
papers in these exhibits as toll slips and explained that 
they indicated long distance telephone calls had beep made 
from Trenton 4989 to other parts of the country. [ Many 
of these indicated that a party calling from Trentcjn 4989 
and describing himself to the operator as “Arthuf*” had 
called Potomac 3830 in Washington, D. C. and hac| asked 
to speak to ‘ 4 Monty” or “Smitty”. 

Christian Henry Eckhard was called as a witness and 
testified that he was employed in a Western Unioiti Tele¬ 
graph Company office at 729 Connecticut Avenue, Wash- 


52 ALBERT H. SMITH ET AL. VS. UNITED STATES OF AMERICA 

66 ington, D. C., and that incident to his employ¬ 
ment he received and transmitted Western Union 
money orders. He identified papers produced in re¬ 
sponse to a subpoena duces tecum as applications 
made for the transmission of monev bv wav of West- 

•> mt 

ern Union Telegraph facilities (Government Exhibit 
in evidence Xo. 32). This witness, by symbols appear¬ 
ing on thesie applications, testified that he had taken 
the applications included in this exhibit. He testified 
that these applications disclosed that the senders of 
the monies referred to in various applications had re¬ 
quested that the money be sent to one Arthur Bartolozzi at 
421 Bert Avenue, Trenton, Xew Jersey. This witness 
identified two of the defendants, namely, Leonard Smith and 
Charles Hawkins, as the two persons who frequently 
brought in the monev to be sent to Bartolozzi. He further 

testified that; the sender of the monev was on manv occa- 

* * 

sions represented to be George Smith, telephone number 
Potomac 3830 and on other occasions to be Charles Haw¬ 
kins, telephone number Potomac 3830. He further testi¬ 
fied that thei address of the sender was on several occa¬ 
sions represented to be 1423 P Street, X. W., Washington, 
D. C., and on other occasions to be 22 Quincy Place, N. W., 
Washington, D. C. This witness testified that the two per¬ 
sons who brought the monev to be sent to Bartolozzi came 
to his place of business on many occasions in a truck, model 
1928 or 1929, with a bodv which is commonly known as a 
“station wagon.” 

Margaret Marie Anderson was called as a witness and 
testified that ishe was employed by the Western Union Tele¬ 
graph Company at 729 Connecticut Avenue, X. W., Wash¬ 
ington, D. C., for three years, immediately preceding Au¬ 
gust 8, 1935, and that while so employed the defendants, 
Leonard Smith, Albert H. Smith and Charles E. Hawkins 
brought money to her place of business to be sent by West¬ 
ern Union facilities to one Arthur Bartolozzi of 421 Bert 
Avenue, Trenton, Xew Jersey. She identified certain 
papers produced in response to a subpoena duces tecum 
as applications made by the three defendants referred to 
for transmission of money to Bartolozzi (Government ex¬ 
hibit in evidence Xo. 35). She testified that these defen- 
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dants on various occasions gave as the address of 

67 the sender the premises 1423 P Street, X. Wf\, Wash¬ 
ington, D. C., telephone number Potomac 3830 and 

on other occasions the address 22 Quincy Placet X. W., 
Washington, D. C. 

Charles E. Payne was called as a witness and testified 
that he, too, was employed by the Western Unipn Tele¬ 
graph Company and identified papers produced in Response 
to a subpoena duces tecum as Western Union Money Order 
applications (Government Exhibit in evidence Xo. 36). He 
testified to the same effect as the witnesses (Christian 
Henrv Eckhard and Margaret Marie Anderson. 

John Aloysius Callaghan was called as a witness and 
testified that he likewise was employed by the Western 
Union Telegraph Company and after identifying] certain 
papers produced in response to a subpoena ducps tecum 
as Western Union money order applications, testified to 
the same effect as the witnesses Eckhard, Anderson and 
Pavne. j 

* I 

Charles D. Dufault was called as a witness and [testified 
that he was employed in the Western Union Telegraph 
offices in Trenton, Xew Jersey and identified papers pro¬ 
duced in response to a subpoena duces tecum as Western 

Union monev order drafts executed as the result of the 
%> 

applications taken in "Washington by the witnesses Eck¬ 
hard, Anderson, Pavne and Callaghan. He testified that 
these drafts were made payable to Arthur Bartolozzi, ad¬ 
dressed 421 Bert Avenue, Trenton, Xew Jersv. This wit- 
ness then testified that when these drafts were executed he 
did on many occasions telephone Arthur Bartolozzi, using 
the number Trenton 4989 for that purpose and advised 
him that the drafts were awaiting him. He testified] that as 
a result of these telephone calls a man known to [him as 
Arthur Bartolozzi called at the office and collected the 
drafts. This witness then identified the defendant Bar¬ 
tolozzi as the man with whom he had these dealings. 

68 Geraldine G. Bitner, Margaret A. Bombre, Charlotte 
Mulrey were called as witnesses and testified tliat they 

were employed by "Western Union Telegraph Company in 
Trenton, New Jersey, and identified papers produced in 
response to a subpoena duces tecum as Western j Union 
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money order drafts executed in response to the applica¬ 
tions taken by the witnesses Anderson, Payne, Eckhard 
and Callaghan. Their testimony was to the same effect as 
that of the witness Dufault. (Government exhibits in evi¬ 
dence numbers 35, 32, 40, 38, 37). 

Joseph Ringcamp and Daniel A. Brenna were called as 
witnesses and testified that they were each employed in 
a bank in Trenton, New Jersey, and that the defendant 
Bartolozzi cashed the Western Union money order drafts 
referred to above. 

John R. Beller was called as a witness and testified 

69 that he was employed in a real estate office in Wash¬ 
ington, D. C., and that he had rented the premises 

known as 1350 U Street for the period March 1, 1934 to 

February 1, 1935 to the defendant Earl Funk. He further 

testified that he had rented to a man known to him as 

George Greer for the period February 1, 1934 to May 1, 

1934 the premises 1423 P Street, N. W., Washington, D. C. 

This witness then identified the defendant Charles Edward 

Hawkins as the man who had represented himself as George 

Greer and known to him bv that name. 

* 

William Warren Kellum was called as a witness and tes¬ 
tified that for eight years immediately preceding Novem¬ 
ber of 1935, he conducted a garage shop in the rear of 
premises 1421 P Street, Northwest, Washington, D. C.; 
that he had seen the defendant Montgomery frequent the 
premises 1423 P Street, Northwest, and that lie had smelled 
the odor of alcohol on the truck pictured in Government 
exhibits 44 apd 45, being the truck referred to in the state¬ 
ments hereinbefore set out. 

Solomon Willett was called as a witness and tes- 

70 tified that he had been employed at the Standard 
Oil Gas Station at 14th and P Streets, during the 

period charged in the indictment and had seen the car pic¬ 
tured in Government Exhibits in evidence 44 and 45, driven 
by defendant Andrew Jackson; that Jackson had purchased 
oil and gas for this truck and that the bill for the same had 
been paid at a later date by the defendant Earl Funk. 

Floyd R. Brewer was called as a witness and testified 
that he was employed by Churner Motor Company in the 
capacity of used car manager; that the records of his com- 
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pany (Government Exhibit in evidence No. 51) indicated 
that a truck had been sold to one Joseph S. Bond, ^ T ho gave 
as his address at the time 3418 37tli Street, Mt.i Ranier, 
Maryland and stated that he was employed byi Buck’s 
Garage, located at 1423 P Street, N. W. j 

Henry Landry was called as a witness and testified that 
he was sometimes known as Turner Landor and at other 
times used the nickname “Black;” that he was indicted 
in the case on trial and had pleaded guilty to the charge; 
that prior thereto he had been engaged in the illegal liquor 
business and had incident to that illegal enterprise called 
for the purpose of having liquor delivered to him the tele¬ 
phone Potomac 3830, which he knew to be locate^ at the 
premises 1423 P Street; that as a result of these emails the 
non-tax paid liquor was delivered to him byj the de- 
71 fendant Charles E. Hawkins; that the defendant 
Albert H. Smith on some occasions delivered Whiskey 
to him in response to orders made over the phone I| otomac 
3830; that this telephone had been moved from th^ prem¬ 
ises 1423 P Street, X. W. to Earl’s Wine and Liqucir Store 
at 1350 U Street. He further testified that he entejred the 
premises 1350 U Street on numerous occasions to bhy elicit 
liquor and that on those occasions he had been waited on 
by the defendants Earl Funk and Charles Richardson and 
Albert H. Smith who were employed there; that he had 
called the telephone Potomac 3830 and talked to th<j defen¬ 
dant Montgomery 

William T. Gilstrap was called as a witness on bcihalf of 
the LTiited States and testified that he was a defendant in 
the case on trial and had pleaded guilty to the charge; that 
prior thereto he had been employed by the defendan; Mont¬ 
gomery in the illegal liquor business; that his home!was at 
732 Morton Street, which was used for the storage of] illegal 
liquor from where the defendants Cornelius Carter jjind Al¬ 
bert H. Smith would make delivery of the whiskey; f;hat he 
would receive calls from the telephone Potomac 3830L which 
he understood was located on U Street and to be in |a store 
operated by the defendant Earl Funk; that these caljs from 
Potomac 3830 were made for the purpose of relaying j orders 
for the delivery of whiskey which had been left &t that 
place; that alcohol was purchased from a man by the name 
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of Arthur whose last name he did not know, who lived in 
New Jersev. 

Charles Richardson was called as a witness and testified 
that he was a defendant in the case on trial and had pleaded 
guity; that in 1934 he had been employed by the defendant 
Earl Funk and worked in the premises 2350 U Street, 
N. W.; that he had taken the defendant Albert IT. Smith 
to see a Doctor Rector, who had offices at 1340 U Street, 
N. W. for the purpose of renting a room in which a tele¬ 
phone could \)e located; that on this occasion he introduced 
the defendant Albert H. Smith to Doctor Rector either as 
Mr. Slate or stated to Doctor Rector that a man by 
72 the name of Slate wanted to rent the room; that 
a room was rented in those premises and the tele¬ 
phone Potomac 3830 was installed there; that immediately 
thereafter this telephone was moved without the authoriza¬ 
tion of the telephone company, and in their ignorance, to 
the premises 1350 U Street, N. W. and that he helped in 
so moving the instrument; that it was his function to answer 
the telephone Potomac 3830, which he did, and that the 
people calling that number would give their name and order 
“countrv and moon” which he knew to be whiskev and al- 
cohol; that the defendants Funk and Albert IT. Smith and 
Montgomery were oftentimes in those premises; that after 
these orders were received thev were relaved to the de- 
fendant Gilstrap; that he had never heard the name Arthur 
Bartolozzi, but that on several occasions a man who spoke 
with a foreign accent and describing himself as “Arthur” 
telephoned and asked for the defendants Montgomery or 
Albert H. Smith; that on one occasion he received a tele¬ 
phone call from New Jersey, that the party calling de¬ 
scribed himself as “Arthur” and inquired as to how much 
alcohol the defendants wished; that the defendants had told 

him that the alcohol came from New Jersev. This witness 

•> 

then enumerated a large number of defendants who would 

order whiskey from him over the telephone Potomac 3830. 

This witness testified that when customers would call him 

on Potomac 3830 thev would asked for “one and one” or 

* 

use some such similar expression; that this would mean 
that the customer wanted one can of alcohol and one can of 
country whiskey. 
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John K. Rector was called as a witness and testified that 
he was a practicing physician with offices at 1340 ][J Street, 
N. W., Washington, D. C., and that he knew the defendant 
Richardson and remembered the occasion in the! summer 
of 1934 on which Richardson brought the defendant Albert 
H. Smith to his office for the purpose of renting a room 
and in which to install a telephone. He testified that on 
that occasion Richardson introduced the defendant Smith to 
him as Mr. Slate or Slade; that this room was rented 
73 to them and that thereafter he never againj saw the 
defendants in his offices. 

Parker W. Risler was called as a witness and testified 
that he was employed by the Chesapeake and Potomac Tel¬ 
ephone Company in the capacity of an installer:; that in 
the summer of 1934 he received a written order to install a 
phone in the premises 1340 U Street, X. W., Washington, 
D. C., which he did; that there was a notation onjthe said 
written order that access to the premises 1340 U Street 
could be secured by contacting persons in the premises 1350 
U Street; that he went to the premises 1350 U Stlreet and 
there received a key which admitted him to the roonji in 1340 
U Street, where the phone was installed. He further tes¬ 
tified that the phone which he installed on that occasion was 
listed as Potomac 3830. ! 

Herbert H. Gookins was called as a witness and jtestified 
that he was employed by the Chesapeake and Potomac Tele¬ 
phone Company in the capacity of commercial engineer and 
that he was familiar with the records of that company; 
whereupon he identified papers handed to him as tlije official 
records of the telephone company (Government Exhibit in 
evidence No. 1). From these records this witness testified 
that an application for telephone service signed bjr a man 
who represented himself to be Henry C. Slate hjid been 
made for the installation of a telephone in certain Premises 
which was accordinglv done; that on Januarv 30, 1934 this 
phone which was listed as Potomac 3830 was moved at the 
request of the same party to the premises 1423 P Sfjreet, N. 
W., and that on a later date, namely July 20, 1934 ? it was 
moved to the premises 1340 U Street, N. W. and continued 
to have the same number, namely, Potomac 3^30. 
Francis J. Sweeney was called as a witness on be- 
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half of the Government and testified that he was an in¬ 
vestigator in the Alcohol Tax Unit and had been assigned 
in 1934 to investigate the case on trial and that in connec¬ 
tion therewith he had occasion to talk to the defendant Clar¬ 
ence Eugene Ross in November of 1934, at which time the 
defendant Ross gave him an extensive statement as to the 
activities of some of the defendants in this case. The wit¬ 
ness Sweenev testified that Ross informed him that in 1932 
he went to work or Monty Montgomery who was operating 
an illegal liquor business in Apartment 22 of the premises 
1423 P Street, X. IV., Washington, P. C.; that Montgomery 
had working for him at that time the defendants Leonard 
Smith and Charles E. Hawkins who were known as “Bones” 
and “Hawk” respectively; that at that time there was lo¬ 
cated in this apartment, which was being used as the head¬ 
quarters for the liquor ring, the telephone listed as Potomac 
3830, and that a man known as Leftv Nelson was also work- 
ing for Montgomery at that time and place. 

The witness Sweenev testified that the defendant Frank 

♦ 

Calvin Smith had informed him that he, Smith, had pur¬ 
chased alcohol by calling Potomac 3830, which was located 
until April, 1934, at 1423 P Street, Northwest. 

Frank Guy was called as a witness and testified 
75 that he had been a defendant in the case on trial 
and had pleaded guilty to the charge; that imme¬ 
diately prior thereto he had been in the illegal whiskey 
business and that he used to buy alcohol for the purpose 
of re-sale, and that this alcohol was commonly known to 
the people in this trade as Moon. He stated that he paid 
the defendant Albert H. Smith, otherwise known as Smithy, 
for this alcohol; that for the purpose of ordering this al¬ 
cohol he used to call telephone Potomac 3830, which was 
located near 14tli and P Streets; that in response to these 
telephone calls, the defendants Charles Hawkins or Andrew 
Jackson, otherwise known as “Hawk” and “Fishbov,” re¬ 
spectively, would deliver alcohol to him; that the car used 
for these deliveries was that pictured in Government Ex¬ 
hibit in evidence 45. He further testified that associated 
with him in this illegal liquor business was defendant Car- 
roll Thomas 'who also called the telephone Potomac 3830 to 
order alcohol. 


I 

i 
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During the course of the trial, after a great deaJ of testi¬ 
mony had been introduced by the Government for| the pur¬ 
pose of connecting the defendants with the alleged con¬ 
spiracy, there occurred among other things the fallowing: 

John J. Mitchell was called as a witness on behhlf of the 
Government and testified that he was employed as ja special 
investigator and wire technician in the Alcohol Tax Unit 
and had been so employed for almost twelve vearsj; that he 
had been specially trained for the purpose of whajt is com¬ 
monly known as ‘wire tapping.’ The witness testified con¬ 
cerning the methods by which he tapped wires of jthe tele¬ 
phone known and described as Potomac 3830 and olf the ex¬ 
tensive tests made by him by which he ascertainec^ that he 
had tapped the correct line. He also described the method 
by which the tap was located in a nearby building and that 
he showed the witness Willard P. Lance where this! tap was 

located and further testified as to the method bv Which he 

•> 

and Lance together made tests to ascertain that the line 
Potomac 3830 had been successfully tapped. 

He testified as follows: (Pec. p. 872-873): | 

76 “Q. Tell me, please, what authority, if pnv, you 

have to have before you can make a tap op a tele¬ 
phone wire. A. Before we make— 

Q. (Interposing) What are the rules of the Unit about 
that? A. First, that medium of investigation may j only be 
used in major cases, where there is some evidence that it 
is a syndicate operation, or what we term syndicate^ crime. 
Second, there must be a showing that it is improbable that 
the investigation could be brought to a successful | conclu¬ 
sion bv the ordinarv means of investigation—I m!ean, bv 
means other than by wire supervision. Third, it piust be 
definitely shown that the telephone which you require— 
which you intend to supervise—is used—actually u^ed—by 

the svndicate either as an instrumentalitv or a convenience 
* * 

in their illicit enterprise, and then a report must be sub¬ 
mitted to the headquarters office and permission Granted 
from a Washington office—Washington headquarters office 
—to install an installation on each individual phone t[hat the 
supervision is placed upon. 

Q. What method do you use generally in interception or 
supervision of a telephone in the course of your investiga¬ 
tion? A. It depends entirely on the construction. Some- 

I 

i 


i 
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times it is very simple and other times very complicated. 
The usual procedure is to locate the pair number of the 
telephone you wish to supervise, in the cable, if possible; 
if possible find a multiple of that pair number, and run a 
supervising wire from this multiple to your obser- 
77 vat ion post. That is briefly it. 

Q. I will ask you whether or not in July of 1934 
you received orders from the Department to intercept or 
install a tap, on Potomac 3830 in Washington, D. C. A. I 
did.” 

Willard P. Lance was called as a witness on behalf of 
the Government and testified that he was employed by the 
Alcohol Tax Unit as a special investigator; that he had re¬ 
ceived orders in the summer of 1934 to supervise the tele¬ 
phone listed as Potomac 3830; that in pursuance to instruc¬ 
tions given him, and with the assistance of the witness 
Mitchell, they arranged to tap in on the telephone listed as 
Potomac 3830 on Julv 24, 1934; the arrangements having 
been made to tap in on this wire, he supervised the wire 
from July 2^-, 1934 up until the 13th of August, at which 
time he was given some assistance by Mr. C. A. Hood, an¬ 
other investigator for the Alcohol Tax Unit; that he and 
the witness Hood jointly supervised many calls that came 
over the said wire for a period of approximately three 
months. Tlu? witness Lance further testified that the wit¬ 
ness Mitchell had pointed out to him where the tap of 
Potomac 3830 was located and that he and Mitchell to¬ 
gether made tests, which were described at some length, to 
ascertain that they had this number successfully tapped. 
This witness then testified that he began supervising this 
line on July 26, 1934. and intercepted approximately a 
thousand telephone conversations. He then explained how 
he had become familiar with the voices heard on the tele¬ 
phone to the point where he could ascertain the identity of 
the person calling prior to the time the voice identified it¬ 
self. This witness further testified that he met manv of the 
defendants personally, whom he identified in the court 
room and talked to them on the occasion of said meetings 
and ascertained that the voices heard by him over the tele¬ 
phone were ijdentical with those of the defendants with 
whom he spoke on the occasions of the meetings referred to 
above. He then testified that on August 14, 1934, the wit- 
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ness Chester A. Hood, an investigator of th<p Alcohol 
78 Tax Unit, was assigned to assist him in supervising 
this telephone line. He testified as to the ir^ethod by 
which he taught Hood to recognize the identity of t|ie voices 
heard on this line. This witness testified that as the calls 
were received he immediately wrote down on paper, that 
was available for that purpose, the conversations as he 
heard them. Thereupon, over the objection of tile defen- 
ants that to intercept and divulge these communications was 
in violation of the security guaranteed by the Fede ral Con¬ 
stitution and also in violation of Section 605 of Title 47 of 
the United States Code, the witness using the notes, taken 
by him at the time the calls were received, to refresh his 
recollection, testified to the substance of a large number of 
calls over the line Potomac 3830, in which many of the 
defendants participated and practically all of which con¬ 
cerned dealings in illegal alcohol. 

Chester A. Hood was called as a witness and testified that 
he and the witness Lance intercepted approximately 1300 
telephone messages between the telephone Potoniac 3830 
and other phones in the District of Columbia and various 
parts of the State of New Jersey, including the telephone 
known as Trenton 4989. i 

This witness further testified that witness Lance I had su¬ 
pervised the line Potomac 3830 with him, Hood, ^nd that 
Lance, at the time Hood started this undertaking,!had fa¬ 
miliarized himself with the voices of the defendants using 
this telephone and that Lance identified the voices! to him 
as they were heard on the phone so that he, Hood, i became 
familiar with the identity of the voices heard on t|iis line. 
He testified that lie recognized the voices of the persons 
using this telephone prior to the time the persons s|o using 
it identified themselves; that after he had become fjamiliar 
with the voices so heard, he wrote down the conversations 
on paper which he had there for that purpose and that this 
was done concurrently with the conversations as they took 
place on the phone. He testified that he had supervised 
over 300 calls, some of which were to and from places lo¬ 
cated outside of the territorial limits of the city of Wash¬ 
ington, District of Columbia. Thereupon this wit¬ 
ness, using his notes to refresh his recollection, tes- 
fied to a large number of conversations heard by 
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him over the telephone Potomac 3830 over the objection by 
defendants. 

The Government offered in evidence a large number of 
applications for Western Union money orders, which appli¬ 
cations were made in the District of Columbia bv certain 
of the defendants, requesting the transmission of money to 
the defendant Arthur Bartolozzi at Trenton, New Jersey, 
and offered in evidence the money orders, executed by the 
Western Union office in Trenton as a result of the tele¬ 
graphic communication from the Western Union office in the 
District of Columbia so to do, which money orders were de- 

7 9 / 

livered to the defendant Bartolozzi in Trenton, New Jersev. 
The witnesses who identified these documents testified in 
response to a subpoena and the Western Union money order 
applications and the money orders were produced in obedi¬ 
ence to a subpoena duces tecum. When these documents 
were offered in evidence, objection was made on behalf of 
the defendants on the following ground: That such evi¬ 
dence constituted an invasion of the privacy guaranteed by 
the Constitution, and more particularly, that they constitute 
a defiance of Section 605 of Title 47 of the United States 
Code, which is that particular portion of the law creating 
the Communications Act, which forbids any person with¬ 
out authority by the sender to disclose or intercept or di¬ 
vulge or publish the existence of any communication of any 
kind, whether it be by telegraph or by telephone or by other 
form of interstate communication. 

At the close of the Government’s case, the defendants 
made the following motion: (Rec. pp. 1104-1108, 1109- 
1110 ): 

“Mr. Whelan. There was one motion, your Honor, that 
we wanted to make, and that was with reference to the docu¬ 
mentary evidence of certain alleged statements, in which 
there was, as I recall it, some question made about certain 
defendants working for certain other defendants 
80 during the course of this alleged conspiracy. 

Now, we did not object to that portion of those 
statements, but we did object to the balance of the state¬ 
ments, which concerned an alleged shooting and murder 
case up on P Street. And when we objected, the Govern¬ 
ment resisted and took this position: that they would, later 
on in this trial, connect that up with the rest of the evidence. 
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Mr. Schweinhaut. Connect what up, Mr. Whelan? 

Mr. Whelan. The statements in their entirety.! 

Now, that has not been done, as I view the testimony, at 
all, and I am sure the record will disclose we di<3 not ob- 
ject—I know I did not object—to any statement in there 
which Mr. Schweinhaut said was relevant to thej employ¬ 
ment of certain defendants. 

But the statements were read to the jury by Mr. Schwein¬ 
haut, as 1 recall, and he has not connected them up. 

Now, I submit that they have no probative force whatso¬ 
ever; they have no bearing; they have no reference; there 
is not the semblance of alliance with that testimony and the 

*i 

charges we are meeting in this indictment. 

So, I move to strike from the record such portions of the 
statements that do not refer to employment of apy of the 
defendants. I do not object to the employment statements 
in these alleged statements bv certain—some five!of these 
defendants. 

That is the first motion I make. 

81 Mr. Schweinhaut. Now, if your Honor please, in 
that connection the record will indicate very clearly 
that I said to your Honor that I had no objection, and 
thought, indeed, it should be done—that the jury sjhould be 
instructed not to consider in any respect the shotting, or 
anything about it; that I offered these statements isolelv to 
connect the defendants one with the other, and tP connect 
them all with the premises in which the shooting qccurred, 
saying that I would link that up later, and show that it 
was the headquarters of the liquor ring. And that has 
been shown beyond the shadow of a doubt. 

I offered them in their entirety, because I vras uhder the 
impression then, and am now, that it would be improper to 
segregate certain sentences out of the whole. 

Your Honor did so instruct the jury, and I wpuld ask 
your Honor, when you instruct the jury again, t<|> do the 
same again. I do not want the jury to be prejudiced by 
these statements. 

Mr. Whelan. I now recall that you did request tljie Court 
to instruct the jury. But those statements were read in 
their entirety. 1 think there were five of them. 

Now, at this time I would ask your Honor to withdraw a 
juror on the objection to the statements being reapl to the 


64 ALBERT H. SMITH ET AL. VS. UNITED STATES OF AMERICA 

jury; and I predicate it on this statement, as one man once 
said, you take a glass of milk and put one drop of ink in 
it, and you cannot get it out. So the human mind, 

82 frail as it is, no matter what you tell this jury, they 
are going to find it humanly impossible to disregard 

it. And I say it is so highly prejudicial that it will deprive 

each and everv one of these defendants of the fair and 

* 

impartial trial that the law says they must have. 

Now, there is, of course, a vast difference between a 

murderer and a liquor law violation. The very penalty, 

the verv effect and elements of the different offences indi- 
%• 

cate that stronglv. So that these defendants are not here 
on trial charged with a homicide in anv degree; thev are 
here charged with liquor law violations. 

I submit that with that evidence in this case these defen¬ 
dants will not get a fair and impartial trial, and I now for¬ 
mally move, on behalf of those defendants whom I repre¬ 
sent, respectfully, that your Honor would withdraw a juror 
and declare a mistrial. 

The Court. I think both the motions to strike certain 
evidence, and to withdraw a juror, should be denied, and 
you may have an exception. 

Motion to Strike Certain Evidence , and for a Directed Ver¬ 
dict , on Behalf of Defendant Arthur Bartolozzi by Mr. 
William H. Collins. 

Mr. Collins.! May it please the Court, I rise at this time, 
on behalf of the defendant Bartolozzi, to move your Honor 
to strike from the record in this case all of the testimony 
that has been brought into the case relative to telegrams 
going from the District of Columbia to the State of New 
Jersey and addressed, supposedly, to the defendant Barto¬ 
lozzi. 

83 I predicate that motion to strike on the statute 
which has been previously mentioned; namely, the 

act of June 14, 1934, otherwise known as the Communica¬ 
tions Act. I do that on the basis that the admission of that 
evidence was the admission of illegal evidence, and it has 
no proper place in this case. 

I further move your Honor to strike from the record in 
this case all evidence having to do with supposed telephone 
conversations from persons in the District of Columbia to 
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persons in the State of New Jersey, and particularly with 
an alleged Arthur. I do that, in the first instance, on the 
basis that that likewise comes within the condemnation of 
the statute previously referred to, and is illegal evidence 
and, therefore, has no proper place in this case. 

I likewise move, not only with reference to the interstate 
calls, but all calls, insofar as they are suggested by the Gov¬ 
ernment that they are in any wise binding on the defendant 
Bartolozzi, be stricken from the record in the case, because 
of the fact that there has not been any testimony qf an al¬ 
leged Arthur in this case. 

Further, as produced by the last witness, the telephone 
calls, as produced by the Government, were not sufficient 
to connect the defendant Bartolozzi, or to identify the con¬ 
versations in those cases as the conversations of Bartolozzi. 

Mr. Sweeney testified that he intercepted those, in 
84 one or two cases from Arthur, and that he |was, in 
addition to hearing those conversations, talked with 
the defendant, Arthur Bartolozzi, in this case, and 'that he 
could not identify the voice that he had overheard uiing the 
name “Arthur” as being Arthur Bartolozzi, the defendant 
in this case. And, therefore, for the reasons stated, |I move 
your Honor at this time that all of the evidence that I have 
mentioned be stricken from this case. 

The Court. The Court thinks the motion must be fienied, 
and you may have an exception. j 


* 


Motion on Behalf of Certain Defendants for a Directed 
Verdict by Mr. Harry T. Whelan 

! 

Mr. Whelan. Now, your Honor, I did not want tq make 
all my motions at one time. I thought we should follow in 
some sort of order. 

Now, after hearing what Mr. Collins has had to!say, I 
move to strike from the evidence all conversations qr seiz¬ 
ures, all exhibits, everything that comes in or woul^ ema¬ 
nate from the wire-tapping. | 

Now, we submit that that takes our motion to strike, with 
reference to the defendants I represent, in this ndanner, 
that if the jury is permitted to consider the telephone con¬ 
versations between New Jersey and Washington, and Wash- 
ington and New Jersey, that would be so prejudicial as to 
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cause a prejudice against the other defendants that I rep¬ 
resent. 

For that reason, I make a motion to strike, on behalf of 
each one of the defendants whom I represent, and 

85 ask especially for a verdict of not guilty. 

By way of example, the defendant Longnecker, for 
example, there is very slight evidence, not sufficient, in my 
judgment, to permit the jury to go into the field of conjec¬ 
ture as to whether he was participating in this alleged con¬ 
spiracy. I make these motions on behalf of the defendants 
I represent. 

The Court. The motion is overruled, and you may have 
an exception . 9 9 

86 And thereupon, and as all of said exceptions were 
dulv noted and allowed as aforesaid and duly entered 

upon the minutes of the court, before the jury retired to 
consider of its verdict, and because the matters and things 
hereinbefore recited are not matters of record, in order to 
make the same a part of the record herein, which is hereby 
ordered, so that these defendants may have their case re¬ 
viewed on appeal, these defendants, by their attorneys, 
move the court to sign and seal this, their bill of exceptions, 
to have the sjjime force and effect as if each and every one 
of said exceptions had been separately signed and sealed, 
which motion is granted by the court; and thereupon the 
defendants tender this, their bill of exceptions, and request 
the court to sign and seal the same, which is accordingly 
done, now for then, this 10th day of February, 1937. 

F. DICKINSON LETTS 

Justice 

Approved: 

LESLIE C. GARNETT 

U. S. Atty. 

HENRY A. SCHWEINHAUT 

Special Asst. A. G. 

HOWARD BOYD 

Asst. U. S. Atty. 

WM. H. COLLINS 
HARRY T. WHELAN 
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{BmteiJ States Court of 

FOR THE DISTRICT OF COLUMBIA. 

i 

January Term, 1937. 


Albert H. Smith, et al., Appellants , j 

v. j 

United States of America, Appelleei 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF ON BEHALF OF APPELLANT, ARTHUR 

BARTOLOZZI. 


STATEMENT OF FACTS. 

The appellant was tried and convicted undeit an in¬ 
dictment charging he and thirty-two others jwith a 
conspiracy to violate several sections of the Revenue 
Laws of the United States which laws provided jfor the 
payment of tax on distilled spirits. 
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Prior to the start of the trial a challenge to the array 
of the jury panel available for the case was made on 
the basis that the panel contained in its membership a 
large number of Federal and District employees which 
fact it was claimed prejudiced the rights of the defen¬ 
dants under the Constitution of the United States and 
the rules of Court. This challenge to the array was 
overruled with exception. (K. 22) 

As the jurors were called into the box those being 
employed by the Federal Government were generally 
and individually challenged for cause by appellants. 
In practically all instances these challenges were over¬ 
ruled and exceptions given. During this process all 
peremptory challenges of the defense were exhausted 
and some of those with reference to Government em¬ 
ployees. After all peremptory challenges were used by 
the defense and the jury sworn to try the case there 
was included six who were employed by the Federal 
Government and one who was drawing compensation 
from the United States Government all of whom were 
permitted to and did serve as jurors over the objection 
of the appellants. 

The evidence offered at the trial in a large measure 
suggested tin? sale, possession and transportation of 
intoxicating liquor by a group here in "Washington, 
D. C., and which intoxicating liquor was sold, possessed 
and transported without the Federal Tax provided for 
in law first having been paid. 

The prosecution in an effort to connect the appellant 
Arthur Bartolozzi with the alleged conspiracy offered 
in evidence, over objection so-called wire tapping evi¬ 
dence with reference to certain telephone calls made 
supposedly between some of the defendants here in 
Washington, D. C., and someone answering to the name 
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of “Arthur” at telephone number “Trenton |989” at 
Trenton, New Jersey. Further in an effort to connect 
the appellant Arthur Bartolozzi with the alleged con¬ 
spiracy the prosecution offered in evidence, ovdr objec¬ 
tion, a large number of telegraphic transmittals of 
money supposedly from certain of the defendants here 
in Washington, D. C., to the appellant Arthurj Barto¬ 
lozzi in Trenton, New Jersev. 

And also in addition offered in evidence, dyer ob¬ 
jection, a large number of alleged telephone conversa¬ 
tions had as between defendants here in Washington. 
This evidence likewise was obtained by the use of wire 
tapping. 

In addition to the above there v*as offered in evi¬ 
dence, over objection, five typewritten and signed state¬ 
ments of certain defendants made to members of the 
Homicide Squad with reference to a killing that oc¬ 
curred at 1423 P Street, N. W., in this City in April 
1934. These statements detailed the circumstances of 
the killing and the secreting of the dead bodyj and it 
was announced at the time by the prosecution that the 
said statements were being offered for the sole purpose 
of showing that the ones who made the statements w r ere 
employed by the defendant Montgomery with reference 
to the handling of liquor here in Washington. These 
statements were not in any wise connected with the ap¬ 
pellant Bartolozzi. 


i 
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ASSIGNMENTS OF ERROR. 

Assignments of error upon which this appeal is 
founded are listed as follows: 

1. That the Trial Court Erred in Permitting Disquali¬ 

fied Jurors to Serve. 

2. That the | Trial Court Erred in Admitting in Evi¬ 

dence Both Local and Interstate Telephone Con¬ 
versations and Interstate Telegraphic Transmit¬ 
tals of Money and Communications. 

3. That the Trial Court Erred in Admitting in Evi¬ 

dence Statements Concerning a Killing Which 
Had No Relation to the Issues of the Case. 

ARGUMENT. 

ASSIGNMENT NO. 1. 

1. That the Trial Court Erred in Permitting Disquali¬ 
fied Jurors to Serve. 

The Sixth Amendment to the Constitution requires 
that “In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial by an im¬ 
partial jury”. 

Mr. Chief Justice Hughes, in the case of United 
States v. Raymond Wood, decided December 7, 1936 by 
the Supreme Court of the United States stated—“The 
bias of a prospective juror may be actual or implied; 
that is, it may be bias in fact or bias conclusively pre¬ 
sumed as a matter of law”. 

The approval accorded to Government employees as 
jurors by the,Supreme Court in the Wood case (supra) 
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cannot be considered as announcing the rule tq be fol¬ 
lowed in this case. I 

In the Wood case the United States as poinjted out 
by Mr. Chief Justice Hughes was merely a nominal 
party. j 

The charge in this case is founded on conspiracy to 
deprive the United States Government of revenue. 
The injury in this instance is to the Government and 
not to a private individual. ! 

i 

Prior to the Prohibition Era it is said that th|e reve¬ 
nue from taxing distilled and fermented liquors was 
sufficient to pay the ordinary expenses of Government, 
i. e., amongst other obligations the salaries of Its em¬ 
ployees. While the revenue from such form of tax 
does not today care for the ordinary expenses qf Gov¬ 
ernment vet it is a well established fact that this isource 
is one of the largest contributors. 

The picture presented here is that of defendants 
being forced to trial, for allegedly defrauding thje Gov¬ 
ernment of its revenue, with a jury having in its num¬ 
ber seven who were dependent in large measure at 
least on that Government’s ability to collect suclj reve¬ 
nue to pay them their compensation. 

Surely in reason it could not be said that a definite 
presumption of bias would not exist on the part! of an 
employee of the Men’s Shoe Department of Woodward 
& Lothrop Department Store in a case the is^ue of 
which was the larceny of apparel from the Wolmen’s 
Department of the same store. 

Moreover, this Court’s attention is particularly di¬ 
rected to the situation of juror William R. Giles j (Rec¬ 
ord 23 and 24) employed in the General Accounting 
Office of the United States Government. This division 
of Government is generally referred to as the ‘ 4 Watch- 


i 
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dog of the Treasury 1 ’. Under the laws creating said 
office it is charged with the strictest of scrutiny of reve¬ 
nues and disbursements. (U. S. Title 31 Sec. 41-44) 
There can be no question that the Supreme Court in 
its opinion in the Wood case points out that there could 
and would be cases in which an implied bias, a bias at¬ 
tributable in law to the prospective jury regardless of 
actual partiality, would exist. 

Mr. Chief Justice Hughes in the Wood case makes 
this observation: 

“In de!al ing with an employee of the Govern¬ 
ment, the court would properly be solicitous to dis¬ 
cover whether in view of the nature or circum¬ 
stances of his employment, or of the relation of the 
particular governmental activity to the matters in¬ 
volved in the prosecution, or otherwise, he had ac¬ 
tual bias, and, if lie had, to disqualify him”. 


Again the following is said in the same opinion: 

“It is difficult to see whv a governmental em- 
ployee, merely by virtue of his employment, is in¬ 
terested in that enforcement either more or less 
than any good citizen is or should be. The instant 
case is a good illustration. The accused was on 
trial for'theft from a store of a private corpora¬ 
tion.” 


Further the Court stated: 

“We repeat, that we are not dealing with actual 
bias and, until the contrary appears, we must as¬ 
sume that the courts of the District, with power 
fully adequate to the occasion, will be most careful 
in those special instances, where circumstances 
suggest that any actual partiality may exist, to 
safeguard the just interests of the accused.” 



For the reasons suggested in the opinion of jthe Su¬ 
preme Court of the United States in the Woyd case 
and because of the reasoning in the case of Wood v. 
United States. 66 App. D. C. 330, not in conflict with 
the Supreme Court decision it is respectfully urged 
that the presence of these Government employees as 
jurors in this case was most prejudicial. 


ASSIGNMENT. NO. 2. 

That the Trial Court Erred in Admitting in Evi¬ 
dence Both Local and Interstate Telephone Con¬ 
versations and Interstate Telegraphic Transmit¬ 
tals of Money and Communications. 

This assignment again presents the picture of 
‘ 4 Whispering Wires.” The appellee will of course con¬ 
tend that 01 instead, ct aI. v. United States, 27ij U. S. 
438, announces the law applicable to this situation. 
Appellant most earnestly suggests that it is hot the 
law to be applied in this instance. j 

Appellant does think it is desirable at the outset to 
quote briefly from the very learned dissents l)y Mr. 
Justice Brandeis and Mr. Justice Holmes in thcjj 01 in¬ 
stead case. Dissenting opinions of the Supreme Court 
of the United States in this dav and age have atttained 
a new dignity. The views of Mr. Justice Brandeis and 
Mr. Justice Holmes in the 01 instead case staiid out 
today as literary and legal masterpieces. Detached 
now from the hysterical period of prohibition <jmd in 
theTaje of the fact that two of those who joined jin the 
view are no longer on the Court it is earnestly 
believed that the very sound views of the dissenters in 
the Olmstead case would in a properly presented case 
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be adopted by a majority of the present membership 
of the Supreme Court. 

Attention is first called to the words of Mr. Justice 
Brandeis in the Olmstead case at Pg. 480, L. Ed. 957, 
which read as follows: 

“Independently of the constitutional question, 
I am of the opinion that the judgment should be 
reversed. By the laws of Washington, wire tap¬ 
ping is a crime. To prove its case, the Govern¬ 
ment was obliged to lay bare the crimes committed 
by its officers in its behalf. A Federal court should 
not jjermit such a prosecution to continue.” 

Again Mr. Justice Brandeis said at Pg. 485 L. Ed. 
959 of the opinion the following: 

“Deeencv, securitv and libertv alike demand 
that government officials shall be subjected to the 
same rules of conduct that are commands to the 
citizen. In a government of laws, existence of the 
governtnent will be imperiled if it fails to observe 
the law unscrupulously. Our government is the 
potent, the omnipresent teacher. For good or for 
ill, it teaches the whole people by its example. 
Crime is contagious. If the government becomes 
a lawbreaker, it breeds contempt for law; it invites 
every man to become a law unto himself; it invites 
anarchy. To declare that in the administration of 
the criminal law the end justifies the means—to 
declare that the srovernment mav commit crimes in 
order to secure the conviction of a private crim¬ 
inal—would bring terrible retribution. Against 
that pernicious doctrine this court should reso- 
lutelv set its face.” 

90 

Mr. Justice Holmes in his dissent in the same case 
amongst other things said: 

“We have to choose, and for my part I think 
it a less evil that some criminals should escape 


than that the government should play aii ignoble 
part. ’ ’ 

The Olmstead case presented the situation! of wire 
tapping being unlawful in the State of Washington but 

in the majority opinion the use of the evidence is ap¬ 
proved on the same theorv that the Court in otlker cases 

v j 

had approved the use in Federal prosecution^ of evi¬ 
dence unlawfullv seized by state enforcement officers. 

Appellant is not asking this Court to reverse the 

view of the Supreme Court in the Olmstead case but on 

the contrarv saws that the Olmstead case is not now the 
* * 

law for the reason that since that decision Congress 
lias seen fit to pass judgment on the subject matter of 
wire tapping and it is a fair assumption that such was 
done because of the appealing character of the dissents 
in the Olmstead ease by Mr. Justice Brandeis find Mr. 
Justice Holmes. 

Congress in legislating with reference to communica¬ 
tions passed the Act of June 19, 1934, 48 Stjit. 1103 
which became Title 47 of the United States Co(^e. Sec¬ 
tion 605 of Title 47 of the United States Code ifeads as 
follows: 

“Xo person receiving or assisting in receiving, 
or transmitting, or assisting in transmitting, any 
interstate or foreign communication by wire or 
radio shall divulge or publish the existence, con¬ 
tents, substance, purport, effect, or rpeaning 
thereof, except through authorized channels of 
transmission or reception, to any person other 
than the addressee, his agent, or attorney lor to a 
person employed or authorized to forward such 
communication to its destination, or to prejper ac¬ 
counting or distributing officers of the Various 
communicating centers over which the comijnuniea- 
tion may be passed, or to the master of a sjhip un- 
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der whom he is serving, or in response to a sub- 
pena issued by a court of competent jurisdiction, 
or on demand of other lawful authoritv; and no 
person not being authorized by the sender shall 
intercept jany communication and divulge or pub¬ 
lish the existence, contents, substance, purport, ef¬ 
fect, or meaning of such intercepted communica¬ 
tion to apy person; and no person not being* en¬ 
titled thereto shall receive or assist in receiving 
anv interstate or foreign communication bv wire 
or radio and use the same or any information 
therein contained for his own benefit or for the 
benefit of another not entitled thereto: and no per¬ 
son having received such intercepted communica¬ 
tion or having become acquainted with the con¬ 
tents, substance, purport, effect, or meaning of the 
same or any part thereof, knowing that such in¬ 
formation was so obtained, shall divulge or pub¬ 
lish the existence, contents, substance, purport, 
effect, or meaning of the same or any part thereof, 
or use the same or any information therein con¬ 
tained for his own benefit or for the benefit of 
another not entitled thereto; Provided, That this 
section shall not apply to the receiving, divulging, 
publishing, or utilizing the contents of any radio 
communication broadcast, or transmitted by ama¬ 
teurs or others for the use of the general public, 
or relating to ships in distress.” 

The situation here presented in the face of this legis¬ 
lation is not that of officers violating a state law as re¬ 
ferred to in thy 01 instead case but the direct violation 
of the Federal Law and it is respectfully suggested that 
the prohibition contained in this Act of Congress ap¬ 
plies not only to the acquiring of evidence but as well 
to the use of the evidence. 

In the light of the foregoing it becomes apparent that 
the admission of all interstate telephone calls and all 
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evidence with reference to interstate telegraphic trans- 

i 

mittals of money and communications was prejudicial 
error. 


ASSIGNMENT NO. 3. 

That the Trial Court Erred in Admitting- j in Evi¬ 
dence Statements Concerning a Killing! Which 
Had No Relation to the Issues of the Case! 

The admission of five statements or conversations 
dealing- exclusively with a killing that had nd connec- 
tion with the issues in this case was most prejudicial 
error and it is urged that the words of the Cjourt (R. 
50) did not and could not overcome that prejudice. 

It is of course fundamental that in some distances 
evidence of other crime or crimes is admissible for the 
purpose of demonstrating motive, intent or [identity. 
However no such sound exception exists in tJiis case. 
The only purpose for which they were offered |is stated 
by the prosecution (R. 26) was to show the relationship 
of employment of certain defendants on April| 21, 1934 
and as far as the appellant Bartolozzi is concerned they 
did not even serve that purpose. J 

A reading* of the statements immediately discloses 
that the reputation of the defendants was attjacked in 
the Government’s case. 

It is to be borne in mind that a willingness [was dis¬ 
played by the defense that so much of the state|ments as 
attempted to show employment could go inj without 
objection. However the prosecution did not Acquiesce 
in that with the result that the other aspects went in 
to the prejudice of all of the defendants and particu¬ 
larly the appellant Bartolozzi. (R. 26-27) 
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This Court in the case of Ryan v. United States, 26 
App. D. C., at Pg. 83 speaking* through Mr. Chief Jus¬ 
tice Shepard said: 


“Without discussing these various exceptions, 
we are of the opinion that this evidence does not 
come within any one of them. The possession of 
the false and forged letter, devised for use in an 
independent attempt to obtain money from a 
clergyman, does not appear to have had any con¬ 
nection with the separate and distinct offense 
charged in the indictment. It was apart from and 
collateral to the issue to be tried. All that it could 
tend to show was the depraved character of the 
accused. Boyd v. United States, 142 U. S. 450, 458, 
35 L. ed. 1077, 1079,12 Sup. Ct. Rep. 292. No mat¬ 
ter how depraved an accused person may be, he 
must be tried upon competent evidence of the crime 
charged. His character cannot be shown bv the 
prosecution, unless lie himself first puts it in 
issue.” 


In the case of Billings v. United States, 42 App. D. C. 
at Pg. 416 in the opinion written by Mr. Justice Robb 
it was stated: 

“The fact in issue was the guilt or innocence of 
the defendant of the crime charged, and the pre¬ 
sumption of innocence attended him at the trial, 
and yet the jury were clearly given to understand 
that he was a man with a criminal record.” 

In the case of Wright v. United States, 53 App. D. C., 
at Pg. 76 the Court speaking through then Mr. Justice 
Martin said: 

“Such a charge would naturally tend to dis¬ 
credit the, defendant in the estimation of the jury, 
and lead them to believe that he was a dishonest 
and untruthful man. ’ ’ 
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Again in the case of Hatchet v. United States, 54 
App. D. C., at Pg. 45, this Court speaking through Mr. 
Justice Robb said: 

“While there may have been, and probably was, 
competent evidence warranting conviction, it 
would be going far to say that appellant Was not 
prejudiced by the admission of this incotnpetent 
evidence . 9 9 

i 

i 

In the case of Robinson v. United States, c|7 App. 
D. C., Pg. 143 with reference to certain evidence 1 , offered 
by the prosecution to show association of a ^witness 
with the defendant this Court in reversing the j convic¬ 
tion said through Mr. Chief Justice Martin: j 

I 

“That fact simply reflected upon the defendant’s 
character, which had not been put in issue. It did 
not tend to prove the crime charged, nor to con¬ 
nect the defendant with it if committed; no^* did it 
have any possible connection with the charge of 
robbery, which was then on trial.” 

In the case of Crawford v. United States, 59 App. 
D. C., at Pg. 358 this Court speaking through Mr. Jus¬ 
tice Van Orsdel said: 

“It was clearly error, therefore, in the light of 
the record in this case, to admit the testimony re¬ 
lating to the prior conduct and actions of |he de¬ 
fendants on the evening the crime was committed.” 

| 

In the case of Howe v. United States, 61 App. D. C., 
at Pg. 9 this Court speaking through Mr. Justice 
Groner said: 

“We are unable to agree with the lowef court 
that the part of the conversation objected t<j could 
not have been just as well left out, and we a!re not 
disposed to think that such error as there was in 
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admitting' it was much helped by the statement of 
the judge to the jury, but we think the error was 
harmless. ” 

In the case of Marcus ct al. v. United States, 86 Fed. 
(2d) 854, this Court speaking through Mr. Chief Jus¬ 
tice Martin said: 

“It appears that when the confessions were read 
to the jury at the trial certain parts thereof were 
omitted and were not made known to the jury. 
These parts consisted of statements made by the 
defendants of former hold-ups jointly committed 
bv them and other crimes not connected with the 

•f 

crime under consideration. Counsel for the defen¬ 
dants conceded that these narratives of other 
crimes should not be read to the jury, but con¬ 
tended that the omissions of such parts made the 
entire confession inadmissible. We think this po¬ 
sition is untenable and that the court did not err 
in overruling it.” 

In the case of People v. Spencer, 264 Ill. 124, 106 N. 
E. 219, 225, the Court said: 

“* * * when the relevant parts can be sep¬ 

arated from the irrelevant this must be done and 
that part, only, of the conversation admitted, which 
is material to the issues on trial.” 

See also: 

1 Elliot on Evid. Sec. 293. 

I Greenleaf on Evid. (16 Ed.) Sec. 218. 

3 Encyl. of Evid. 324. 

II Wharton on Crim. Evid. (10th) 688. 

Peo. v. Loomis , 178 X. Y. 400, 70 X. E. 919. 

Peo. v. Williams, 159 Mich. 518, 124 X. W. 555. 

State v. Wenzel, 72 X. H. 396, 56 Atl. 918. 

State v. Lawrence , 74 Oh. St. 38, 77 X. E. 266. 

Lurry v. Territory , 9 Okl. 398, 60 Pac. 101-2. 


Comm. v. Wilson, 186 Pa. St. 1, 40 Atl.|283. 

Barnett v. State, 50 Tex. Cr. R. 538, 9^ S. W. 

556. 

Robinson v. State , 65 Tex. Cr. R. 42, 114 S. W. 

811. 

j I 

CONCLUSION. | 

• i 

In the light of the foregoing it is respectfully sub¬ 
mitted and urged that the appellant and others! in this 
cause were accorded an unfair trial and for the Reasons 
set forth judgment of the Court below should' be re¬ 
versed. 


Respectfully, 

William H. Collins, j 
Attorney for Appellant, 
Arthur Bartolozzi. 




'•v/If. 
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In the United States Court of Appeals 
for the District of Columbia I 
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No. 6662 


Albert II. Smith et al„ appellants, 
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V. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COFRT OF THE I 
STATES FOR THE DISTRICT OF COLL M HI A 


\ ITEI) 


BRIEF ON BEHALF OF APPELLEE 


APPELLANTS' ASSIGNMENT OF ERROR NO. 1 


THAT THE TRIAL COURT ERRED IN PERMITTING DIS¬ 
QUALIFIED .JURORS TO SERVE ! 


This assignment, it is submitted, should nojt and 
cannot be seriously considered bv the Court, j The 
juror Giles, employed in the General Accounting 
Office, gave no indication that any actual partiality 
existed within him, and when asked, with j>ther 
prospective jurors (R. 22), “do you feel that! if a 
person sold liquor on which there was no taxjpaid 
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and ho was charged with defrauding the Govern¬ 
ment in doing that, would you have such a prejudice 
against that man that vou could not sit in the 
jury box and render a verdict according to the law 
and the instruction of the Court?" made no re¬ 
sponse, indicating the complete absence of any such 
prejudice. His employment in the General Ac¬ 
counting Office would not, in itself, make him inel- 
igible and the trial court properly so ruled. The 
court did, however, excuse for cause a juror who 
was an employee of the Treasury Department (R. 
24) and [conducted the proceedings in all respects 
agreeably to the decision of the Supreme Court in 
the Wood case. 

APPELLANTS* ASSIGNMENT OF ERROR NO. 2 

THAT THE TRIAL COURT ERRED IX ADMITTING IX EVI¬ 
DENCE ROTH LOCAL AND INTERSTATE TELEPHONE 
CONVERSATIONS AND INTERSTATE TELEGRAPHIC 
TRANSMITTAL OF MONEY AND COMMUNICATIONS 


This assignment is equally without merit. The 
weakness of appellants' position is demonstrated 
bv the fact that thev relv solelv on the dissenting 

* * • V 

opinion in the 01 instead case (277 U. S. 438). We 
believe it to be fundamental that in order to render 
inadmissible evidence obtained by wire-tapping, 
the Congress must act or the Supreme Court over¬ 
rule its existing decision. The Court, in that deci¬ 
sion, states the rule to be that evidence is not inad- 
missible because illegallv obtained, unless the ille- 


o 

O 


gality amounts to a violation of a constitutional 
prohibition, holds that wire-tapping is not a jsearch 
and that the evidence is competent until andj unless 

i 

the Congress savs it shall not be. The Federal 
Communications Act (Act of June 19, 193^) was 
passed subsequent to the Ohnstead case and in en¬ 
acting this legislation Congress set out to specifi¬ 
cally protect the use of interstate or foreigdi com¬ 
munications by wire or radio and to prevent per¬ 
sons from intercepting, divulging, publishing, or 
making other foreign use of the existence, contents, 
substance, purport, effect, or meaning thereof, yet 
no reference whatsoever can be found exemplify¬ 
ing an intent on the part of the legislators to ij*ender 
evidence secured through the interception of tele¬ 
phone messages inadmissible in Federal criminal 
trials. ! 

Although this specific point was not raised, this 
Court has had occasion since the Federal Com¬ 
munications Act to pass on wire-tapping evidence 
and followed the Olmstcad case. See BeArd v. 
United States, 82 Fed. 2d. 837. But it was square- 

i 

ly before the District Court for Southern New| York 
J I 

in U. S. ex rel. Nardonc v. Kelly, decided Augilst 18, 

1936, but not reported. The District Judge'jsaid: 

i 

Congress is assumed to be familiar j with 
the Olmstead decision which is law, and if it 
desired to make evidence acquired by| wire 
tapping inadmissible, it would effectuate 
such intention bv language clearlv indicate 




i 
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ills: it. Indeed, they would have to since 
such; a statute would be in derogation of the 
Common Law. 

The ease went to the Circuit Court of Appeals for 
the Second Circuit (8(i Fed. 2d. 120) but that court 
found it unnecessary to pass upon the question. 

APPELLANT’S ASSIGNMENT OF ERROR NO. 3 

THAT THE TRIAL COURT ERRED IX ADMITTING IN EVI¬ 
DENCE STATEMENTS CONCERNING A KILLING WHICH 

HAD NO RELATION TO THE ISSUES OF THE CASE 

The cases cited by appellant Bartolozzi in sup¬ 
port of his contention under this assignment are 
easily distinguishable from the case at bar. 

In the Ryan case (2(i App. I). C. 74), the evi¬ 
dence showed the defendant had obtained checks 
for trunks that did not belong to him, which trunks 
he obtained and took to Memphis. He was on 
trial for doing that and the government offered 
evidence that he had also used a forged letter in 
order to obtain financial assistance from a elergv- 

man. Clear!v this had no connection at all with 

* 

the offense for which he was indicted and could 
have had no legitimate bearing thereon. 

The Billintjs case (42 App. D. C. 413) was a rob¬ 
bery case and is equally inapplicable. Evidence 
was offered that defendant had denied he had been 
arrested before and when shown a photo from the 
rogues’ gallery denied it again, the offer being on 
the theorv that he had made false statements to 
exculpate himself. The Court said: 


I 
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The identity of the accused was pot i n 
issue. Generally speaking, it is competent 
to show that at or about the time <j)f the 
crime the accused told falsehoods aboiijt him¬ 
self—for instance by giving false reasons 
for his presence in the town where the crime 
was perpetrated. Such testimony mijst in¬ 
dicate a consciousness of guilt of the jcrime 
charged; in other words, that when charged 
with the commission of the particular brime 
the accused sought to avoid the charge by 
uttering falsehoods. * * * But we fail 

to perceive how the denial by the defend¬ 
ant at the time of his arrest, that he hap been 
previously arrested, could be said to indicate 
a consciousness of committing this rotjbery. 

The Wright case (53 App. D. C. 74) was a jjrose- 
cution for embezzlement and the government was 
allowed to introduce the written statement | of a 
person not connected with either the complaining 
witness or the defendant to the effect that defend¬ 
ant had obtained property from him by false 
pretenses. 

The Hatchet case (54 App. D. C. 43) was t[uite 
like the Ryan case, supra . Defendant was arrested 
as a pickpocket and the prosecution was permitted 
to show that he had been arrested before in Phila¬ 
delphia under another name. Under no possible 
theorv could that have been sustained. 

In the Robinson case (57 App. D. G. 143) appel¬ 
lant was convicted of robbery. A government |wit- 

i 

ness testified she was in the house and saw defend- 
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ant go into the room where the robbery was com¬ 
mitted and come out with some paper money. Fur¬ 
ther, that she, the witness, had therefore taken 
men to appellant’s house for purposes of prostitu¬ 
tion and had divided the money with appellant. 
The latter evidence was received for the purpose of 
explaining the presence of witness in the house. 
But her presence there was not denied, nor was any 
attempt made to show she was not there. Hence, 
the reversal. 

The Crawford case (59 App. D. C. 356) was for 

murder. The District Attorney in his opening 

stated he would show that defendants had gone into 

Maryland intending to hi-jack some liquor, and 

when thev returned to Washington decided to hold 

up a gas station, in the course of which enterprise 

thev committed the murder. He then introduced 
%/ 

evidence showing in detail the transactions which 
took place in Maryland. The Court held that there 
was nothing about these events that had anv bear- 
ing on the shooting, and said: 

The only way that evidence of preceding 
events, affecting the reputations of the de¬ 
fendants, could be competent would be for 
the purpose of identifying and connecting 
the defendants with the commission of the 
crime charged. 

In the Howe case (61 App. D. C. 8), like Ryan 
and Hatchet, supra, proof was offered that defend¬ 
ant admitted having been arrested before in New 


York. This Court said that that part of lietf state¬ 
ment could have been just as well left out, bjit that 
“such error as there was" was harmless because of 
the unquestionable guilt of the accused. 


In People v. Spencer, 264 Ill. 124, 106 N. jE. 219, 
the Court simply held it was not error to have sepa¬ 
rated from a confession admissions of other Crimes. 


So it was held by this Court in the Marcus case, 
(86 Fed. 2d 854) where objection was made that 
the omission from a confession of statements con- 

i 

cerning other hold-ups rendered the entire cjonfes- 


sion inadmissible. It does not follow, bV any 
means, that approval of the separation in tliht case 
amounts to a condemnation of the failure t( sepa¬ 
rate in all cases or the instant case. 

In that connection, when the present case was on 
trial the Marcus case was then pending on Appeal 
in tliis Court. Thus the Court below, without the 
benefit of this Court’s opinion on the matter, had to 
follow what is believed to be the general] rule, 
namely, that the whole of any statement father 
than a part of it must go in under proper caution¬ 


ary instructions, or to delete from these statements 
the immaterial though explanatory context and 
have it subject to the objection that the entire state¬ 
ment was thus destroved. 

It is submitted that an entirely proper and clear 
instruction was given to the jury immedjiately 
upon the receipt of the evidence. Indeed, when 
argument was being had upon the proffer of this 






evidence, the district attorney himself requested 
the instruction, stating that he did not want the 
defendants prejudiced by the homicide and that 
thev were entitled to an instruction to that effect 
(R. 28). 

An examination of the other authorities cited 
under this; assignment will disclose their entire 
inapplicability to the facts in the case at bar. 

It is believed by appellee that the McHenry and 
Eagles cases in this Court are wholly applicable 
here. In the first mentioned (McHenry v. United 
States , 51 App. D. C. 119), defendant was on trial 
for killing, a police officer. Testimony was re¬ 
ceived that about an hour before the killing of the 
officer McHenry had killed and robbed a merchant, 
and that the officer had gone to the stol*e where an 
employe told him of the murder. The employe was 

allowed to testify not onlv to the fact that 

* 

McHenry l^ad killed the merchant but also gave 
the details of the robbery and the killing. This 
Court held file evidence proper as having a ten¬ 
dency to show the motive for killing the officer. In 
that case, as here, the trial court instructed the 
jury that the evidence must be considered only on 
the question of motive. This Court, in its opinion, 
said (p. 124): 

Defendant savs the witness should not 

* 

have been permitted to give the details, but 

we do not see how lie could have said less, and 

told all that was necessary to show that a 

* 

crime had been committed. 
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McHenry also made a confession, in wlpch he 

i 

admitted the killing of the merchant as well| as the 
later killing of the officer. This was read!to the 

jury in toto, notwithstanding the objection that it 

■ 

was highly prejudicial and inflammatory, ind on 

appeal this Court gave its approval. j 

In Eagles v. United States, 58 App. 1). (\ 122, 

also a murder case, evidence was allowed that cer- 

■ 

tain of the pistols found near the scene of thejshoot¬ 
ing had been obtained by the accused in twjo sep¬ 
arate robberies perpetrated by them in Virginia 

i 

several weeks before the homicide. This wajs held 
proper as establishing that the accused were owners 
of the pistols at the time of the homicide (pj 124). 

i 

And again, as here, the Court below cautioned the 
jury as to the use of such evidence. 

Testimony was also admitted at the triaL and 

. 1 

approved on appeal, that the accused were iii pos¬ 
session of stolen articles. ! 

The testimony concerning the previous criminal 
conduct was given in considerable detail, ovgr the 
objection (as made by appellants in the case at bar) 
that it tended to inflame the prejudice of the jury 
against them. This Court thought the record did 
not sustain the charge but said, quoting from if loore 
v. United States, 150 U. S. 57, 60: j 

Moreover “where the question relates to 
the tendency of certain testimony to ijhrow 
light upon a particular fact or to explain 
the conduct of a particular person, there is a 
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certain discretion on the part of the trial 
judge, which a court of errors will not inter¬ 
fere with, unless it manifestly appear that 
the testimony lias no legitimate bearing upon 
the question at issue, and is calculated to 
prejudice the accused in the minds of the 
jury” 

The reception of evidence similar to that here 
opposed was approved in Kminer v. United States, 
34 Fed. 2d. 863 (C. 0. A. 7th). Kanner and others 
were indicted for robbing a post office in Superior, 
Wis. The admission of testimonv bv a witness re- 
speeding the participation of defendant with him 
in a previous bank robbery, though tending to 
prove defendant’s commission of another crime 
was held not error, because of its tendency to ex¬ 
plain conversations of defendant with the witness 
and to establish an intimate and criminal relation 
between defendant and codefendant, bearing on the 
question of conspiracy. The Court below in that 
case, as did the Court in this case, cautioned the 
jury that evidence of the independent crime af¬ 
forded no proof of the crime charged. 

In the case of Hood v. United States, 23 Fed. 
2d. (C. C. A. 8th), defendants were charged with 
conspiracy to violate the narcotic laws. In the 
course of its opinion, the Court said (p. 475) : 

The witnesses Welbom and White were 
permitted to testify to joint activities of the 
defendants during the summer preceding 
the dates laid in the indictment, in the course 
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of which sales were made to these witnesses 
or in their presence. This evidence was 
competent for the purpose of showing the 
association of the defendants and thjur con¬ 
duct of the same enterprise as bearing upon 
the existence of the conspiracy. Evidence 
competent for this purpose, or for any pur¬ 
pose germane to the case on trial, | is not 
rendered incompetent because the existence 
of another offense, not counted uponj in the 
indictment is thereby incidentally disclosed. 

The Court carefully and repeatedly re¬ 
stricted this testimony to the purpose for 
which it was offered. 

And in Miller v. United States, 47 Fed. 2d 120 
(C. C. A. 9th), a liquor conspiracy case, the court 
approved the admission of evidence which involved 
various members of the conspiracy with otliei crim¬ 
inal activities, which evidence was assailed as being- 
statements n<4 in furtherance of the conspiracy but 
of other crimes and offenses. The Court sgid the 
conversations related, taken as a whole, were evi¬ 
dence relevant to the proof of the charge, and was 
not rendered inadmissible because it proved, or 
tended to prove, another and distinct offense.! 

In Gore v. People, 162 Ill. 259, 44 N. E. '500, a 
murder case, objection was made to the adulission 
of evidence showing defendant made statements as 
to the commission by him of other crimes thah that 
for which he was on trial. The Court! said 

(p. 266) : 
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Evidence of confession of other crimes is 
not admissible as a substantive fact. But it 
appears when the confession by defendant as 
to the crime charged was made he also ad- 
niitted in the same conversation that he had 
committed the other crimes referred to; and 
when the witness was called upon to give de¬ 
fendant's confession he stated all defendant 
said at that time as a part of an inseparable 
admission or confession. The court cor¬ 
rectly instructed the jury as to the purpose 
for which such statements were admitted, 
and cautioned them not to consider the state¬ 
ments as to other crimes as evidence of the 
commission of the crime charged. 

State v. Poole, 42 Wash. 192, 82 P. 727, was an 
appeal from a conviction for the offense of living 
off the earnings of a prostitute. While appellant 
was under arrest charged with grand larceny, he 
and Freda Roberts (the prostitute) made state¬ 
ments amounting to confessions that he was living 
off her earnings. These were related, over objec¬ 
tion that it proved another offense than that for 
which he was charged. The Court allowed the testi- 
monv to be received even though it did tend to 
establish he was also guiltv of the crime of grand 
larceny, and the Supreme Court of Washington 
affirmed, saying: 

The mention of those trials was merely an 
incident, the confessions which he made hav¬ 
ing been made in the presence of the officers 
at the time of the prosecution of these afore- 


mentioned trials, viz., for vagrancy nd lar¬ 
ceny. 

And in Watts v. State, 8 Ga. App. 694, 70 S. E. 
46, evidence that the accused had said, ‘‘1 killed 

i 

Joe Parks and a negro” was held competent al¬ 
though the killing of the negro was not changed in 
the indictment. I 

In State v. IJaJton, 4)1 Wash. 278, 86 P. oj90, the 
accused was convicted of murder. It appeared that 

he had made certain confessions to a fitness 

! 

wherein he stated, in substance, that he hajd con¬ 
cealed certain burglar’s tools and materials, and 
directed the witness where to find them; l{e also 
stated he had been twice in the penitentiary, had 
robbed a store, and, if the burglar's tool?) were 
found, the officers would know that they were the 
tools used to burglarize Shinn’s safe, and that 

i 

44 nothing would save his neck.” The Court held 

. 1 

the testimony admissible. 


And to the same effect are: j 

Thaler v. United States, 261 Fed. 746. j 
Tucker v. United States, 224 Fed. 8331 
Moore v. United States, 150 U. S. 57. 


THE STATEMENTS COMPLAINED OF WERE NOT 
PREJUDICIAL TO APPELLANTS 1 

j 

These statements were offered and received in 

j 

evidence to show the relationship and association 
of the defendants named therein with each bther 

i 

and to establish their connection with the preiniscs 
1423 P Street and 1350 U Street, which were 


proved by other evidence to be places where an 
illicit liquor business was being conducted, before, 
at the time of, and after the statements were 
made. Also to show connection of some defend¬ 
ants with a truck used in the liquor traffic. Re¬ 
sistance to their admission at the trial and here 
was and is based on the ground that because of the 
homicide and disposition of the body related 
therein, they were highly prejudicial. To deter¬ 
mine whether thev were or not, it is necessary to 
place each defendant complaining and each de¬ 
fendant named in the statements in his proper 
place in the whole evidence. 

Counsel have sought carefullv to abide bv the 
rule and not include in the record evidence un¬ 
necessary to illuminate the assignments of error. 
Inasmuch as the three assignments present ques¬ 
tions that are clear and simple, the bill of ex¬ 
ceptions has been reduced to a minimum, although 
ten actual trial davs were consumed in the intro- 
duetion of proof against the thirty-two defendants 
named in the indictment. 

Briefly, the evidence tended to show that Barto- 
lozzi was ai wholesaler of illicit liquor in New Jer¬ 
sey, from whom the other defendants, all Washing¬ 
tonians headed by Montgomery, made purchases 
for sale and distribution in the District of Colum¬ 
bia. Albert H. Smith was a sort of general manager. 

Funk an office man. Bond, Hanoi, Tear, and Long- 
necker were drivers. Leonard Smith, alias Bones, 


Andrew Jackson, alias Fisliboy, Clarence Ross and 

Charles E. Hawkins were colored men employed in 

miscellaneous wavs. 

%/ 

The appellants Montgomery (named in tli<p state¬ 
ments), Bond and Tear (not named) kavej aban¬ 
doned their appeal. The appellants Bartolozzi, 
Hanoi, and Longnecker are not mentioned in the 
statements nor is there the slightest suggestion that 
either of the three had anything whatever! to do 
with the homicide or the disposition of the! body. 
Bartolozzi, the only appellant who has tiled a brief 
herein, and who says that the evidence wab par¬ 
ticularly prejudicial to him, is the one farthest re¬ 
moved from the transactions because the proof es¬ 
tablished that he operated from Trenton and there 
was no evidence that he knew or even saw tjhe de¬ 
fendants who made the statements in question. It 
is true that two or three of those whose declara¬ 
tions in the homicide case are assailed sent Western 
Union money orders to Bartolozzi, giving the ad¬ 
dress 1423 P Street and 1350 U Street, and it is also 
true that telephone conversations passed between 
Bartolozzi in Trenton and certain defendants at 
1423 P Street and 1350 U Street over Potomac 
3830, which facts, with other evidence, tended defi- 

7 7 7 i 

nitelv to connect Bartolozzi with the others, but it 
cannot seriously be argued, we think, that he was 
affected injuriously by statements that other de¬ 
fendants had been involved in a shooting or| ques¬ 
tionable conduct as an aftermath thereof. jMore 


1G 

especially is that true in view of the trial court's 
careful and explicit caution to the jury that they 
should notj consider at all the homicide and the 
events which followed. Surely, to be error because 
prejudicial, evidence must have a natural tendency 
to excite the prejudice of a jury against the person 
complaining. These declarations could not possi¬ 
bly have so affected those persons now before the 
Court, being but small pieces of a chain of evidence. 

The appellant Funk signed one of the statements 
and for this reason, as well as the others suggested 
above, cannot be heal'd to complain. 

The appellant Smith, though named in the state¬ 
ments, was but little more affected by them than 
Bartolozzi. 

It is submitted that the convictions of all appel¬ 
lants should be affirmed. 

Respectfully, 

Leslie C. Garnett, 

! United States Attorney , 

Henry A. Schweinhaut, 

Special Attorney, Department of Justice, 
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Assistant United States Attorney, 
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